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JURISDICTION

The Utah Supreme Court has jurisdiction over this appeal pursuant to Utah Code
section 78A-3-102(1) and article VIII, section 3 of the Utah Constitution.
STANDARD OF REVIEW

"A certified question from the federal district court does not present [the Utah
Supreme Court] with a decision to affirm or reverse a lower court's decision; as such,
traditional standards of review do not apply." Garfield Cnty. v. United States, 2017 UT
41, ,I 6, _

P.3d _

(internal citations and quotation marks omitted). "Accordingly,

[the Court] merely answer[s] the question presented, leaving resolution of the parties'
competing claims and arguments ... up to the federal courts, which of course retain
jurisdiction to decide [the] case." Id.
ISSUE PRESERVATION

These issues were preserved in the parties' briefing on the Defendants' Motions
for Partial Summary Judgment (R. 242-497; 623-760), the parties' February 16, 2017
and February 17, 2017 Supplemental Briefing (R. 501-517), as well as the district court's
April 21, 2017 Certification Order, attached as Addendum A. (R. 542-552).

VI
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CERTIFIED QUESTIONS
Question 1: "Are the Utah State University Research Foundation and the Utah

State University Advanced Weather Systems Foundation entitled to immunity under the
Governmental Immunity Act of Utah (Immunity Act or the Act) as a public corporation
and/or an instrumentality of the state?" (R. 543.)
Question 2: "Utah Code sections 63G-7-501 and -502 vest exclusive, original

jurisdiction over any action brought under the Immunity Act in the district courts and
venue in the county in which the claim arose or in Salt Lake County. Do these provisions
reflect an intent by the State of Utah to limit the Immunity Act's waiver of sovereign
immunity to suits brought in Utah district courts?" (R. 543.)
Question 3:

"If question 2 is answered in the affirmative, does the Office of the

Attorney General for the State Utah or any litigant have authority under Utah law to
waive the jurisdictional and venue provisions enacted by the Utah Legislature in the
Immunity Act?" (R. 543.)
DETERMINATIVE PROVISIONS

The following statutory provisions are set forth at Addendum D:
Utah Code Ann.§ 63G-7-102
Utah Code Ann.§ 630-7-201
Utah Code Ann.§ 630-7-401
Utah Code Ann.§ 630-7-501
Utah Code Ann.§ 630-7-502
Utah Code Ann.§ 630-7-601
Utah Code Ann.§ 67-5-1
Utah Code Ann. § 53B-7-103
Utah Code Ann. § 53B-18-501
State Board of Regency Policy R271
Utah Const. art. V, § 1

Vll
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Utah Const. art. VII, § 16

STATEMENT OF THE CASE
STATEMENT OF FACTS
USU Established AWSF as a 501 (c)(3) Non-Profit, Wholly-Owned and Operated by

usu

Utah State University ("USU") is one of sixteen state universities, colleges, or
other higher education institutions created by statute. See Utah Code Ann. § 53B-210 I ( I )(b ).
USU established the Utah State University Advanced Weather Association
("A WSF") pursuant to Utah statute, which provides that "Utah State University may
form nonprofit corporations or foundations ... to assist the university in attaining its ...
scientific, ... research, and educational objectives." Utah Code Ann.§ 53B-18-501(1).
Accordingly, USU established AWSF as a 501(c)(3) nonprofit, public corporation, which
is wholly owned, operated, and controlled by USU. (See A WSF's Articles of
Incorporation, attached as Addendum B (R. 353-358); A WSF's Bylaws, attached as

Addendum C (R. 360-371).)
As outlined in its Articles of Incorporation, A WSF' s purposes include an intent to
"perform the functions of, and carry out the purposes of Utah State University," "to
perform scientific research relating to advanced weather systems," and "to provide
educational opportunities for undergraduate and graduate students ... and other research
opportunities in all fields relating to advanced weather systems." (R. 353.)

Vlll
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Similarly, in accordance with Utah statute, and its bylaws, AWSF is wholly owned
and operated by USU. USU is the sole member and sole voting member of AWSF. (R.
354, 360.) A WSF's Bylaws provide that: (1) AWSF's Board of Directors "shall be
appointed and their vacancies filled by USU." Any director may also "be removed at any
time ... by USU;" and (2) AWSF may elect or appoint officers or agents with USU
approval and delegate duties to those officers or agents. (R. 360-363; R. 354.)
Utah law allows USU to form nonprofit corporations and foundations such as
AWSF. See, e.g., Utah Code Ann.§ 53B-18-501. And Utah law specifically allows
A WSF, as a non-profit corporation formed by Utah State University, to enter into
contracts with private commercial entities. See, id.; Utah Code Ann. § 53B-7-103; and
State Board of Regency Policy R27 l.

GMW's Claims Against A WSF and Jensen
On May 16, 2014, Plaintiff GMW filed a Complaint against multiple Defendants,
including USU and AWSF. (R. 14; R. 70-106.) GMW voluntarily dismissed its claims
against USU after USU filed a motion to dismiss based on sovereign immunity. (R. 1517.)
GMW filed a Third Amended Complaint in May 2016, naming several individuals
as Defendants, including Scott Jensen, who had been the Director of the Utah State
University Advanced Weather Systems Foundation from March 2013 to February I,
2015. (R. 37; R. 567-622.)
In response to the Third Amended Complaint, USURP filed a counterclaim against
GMW and a cross-claim against GMW's CEO, David Crain. (R. 153-207.) AWSF also

ix
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filed a counterclaim against GMW. (R. 108-152.) Both Defendants' claims were
brought in federal court, where the case was proceeding at that time. (R. 108-207 .)
PROCEDURAL HISTORY
In December 2016, Defendants USURF and A WSF filed motions for partial
summary judgment, arguing that GMW's tort-based claims should be dismissed because
GMW failed to meet the procedural requirements under the Act. (R. 242-419.)
Specifically, USURF and A WSF argued that GMW failed to file a Notice of Claim,
which is a jurisdictional requirement under the Act, and therefore, the tort-based claims
should be dismissed for lack of subject matter jurisdiction. (R. 243; 339.) USURF and
A WSF also argued that GMW failed to file an Undertaking at the time of filing, and
therefore GMW's tort-based claims should be dismissed with prejudice. (Id.) Moreover,
GMW had failed to correct this error within the I-year timeframe, as required by the Act.
(R. 245; 339.)
In its opposition, GMW did not dispute that it had failed to file a Notice of Claim
or Undertaking within the timeframe required by the Act. (R. 630; 702-703.) Instead,
GMW argued that USURF and A WSF were not entitled to procedural protection under
the Act because under Tenth Circuit case law discussing the "arm of the state" factors
used to evaluate Eleventh Amendment immunity, neither USURF nor A WSF was a
"public corporation" or an "instrumentality of the state." (R. 635-641; 706-711.)
A WSF and USURF responded that GMW was improperly conflating Tenth
Circuit jurisprudence analyzing Eleventh Amendment sovereign immunity with state law,
which defines immunity under the Governmental Immunity Act of Utah. (R. 430-432;

X
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472-474.) Indeed, in its final certification order to this Court, the district court noted that
"GMW seeks to interpose federal courts' Eleventh Amendment arm-of-the-state analysis

~

to determine whether USURP and A WSF are entitled to immunity under the Immunity
Act. But that analysis has not been adopted by Utah courts to analyze the scope of the
Immunity Act. An entity may qualify as an 'instrumentality of the state' under the
Immunity Act but not be an 'arm of the state' for Eleventh Amendment Immunity
purposes." (R. 548, n. 4 (citing Chase v. Jordan Sch. Dist., No. 20040575-CA, 2005 WL
1530512, at* 1 n. 1 (June 30, 2005 Utah Ct. App.)).) And the district court took great
pains to detail the distinctions between Eleventh Amendment sovereign immunity and a
state's independent immunity as detailed in the Governmental Immunity Act of Utah. (R.
548-552.)
Once the parties had completed briefing on USURF's and AWSF's motions for
partial summary judgment, the district court ordered supplemental briefing. (R. 496500.) Specifically, "the court became concerned that it may not have jurisdiction to
adjudicate whether the procedural requirements of the Immunity Act have been met due
to the jurisdiction and venue limitations in Utah Code sections 63G-7-501 and -502. In
light of the questions regarding the court's jurisdiction, the court ordered the parties to
submit simultaneous briefing on this fundamental jurisdictional issue." (R. 546.)
After the parties completed their supplemental briefing, the district court certified
three questions to this Court. (R. 543.)

XI
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SUMMARY OF ARGUMENT

First, the Utah State University Advanced Weather Systems Foundation
("A WSF") is entitled to the procedural protections of the Act because A WSF is a public
corporation and/or an instrumentality of the state. While the Act does not define these
terms, dictionary definitions, along with Utah statutes and case law, support this
conclusion. Specifically, A WSF is a non-profit corporation that is wholly owned,
operated, and controlled by a state university. A WSF has a Board of Directors appointed
by the state university, and A WSF was created to further the educational mission of the
state university. As such, A WSF is a public corporation and/or an instrumentality of the
state subject to the procedural protections of the Act.
Second, Utah Code sections 630-7-501 and -502 vest "exclusive, original
jurisdiction over any action brought under" the Immunity Act in the state district courts.
In other words, federal courts generally do not have authority to hear plaintiffs claims
brought subject to the Immunity Act, which implicate the State of Utah's sovereign
immunity. However, there is an exception to this general rule where the state entity
unequivocally consents to suit in federal court. Here, A WSF has expressed unequivocal
consent to suit in federal court by filing counterclaims against Plaintiff GMW. Thus, this
case presents an exception to the general rule that a plaintiffs claims subject to the Act
cannot be brought in federal court.
Finally, a state entity, through the Utah Attorney General or its counsel of record,
has the authority to waive the jurisdictional and venue provisions because the U.S.
Supreme Court, Tenth Circuit and federal case law have long held that such actions
xii
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amount to waiver of Eleventh Amendment immunity regarding where an entity may be
sued, based upon principles of fairness and equity.
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ARGUMENT
The Governmental Immunity Act of Utah ("Immunity Act" or "Act") bars all state
law claims against a governmental entity and its employees, unless those claims are
expressly authorized by statute. Utah Code Ann. § 630-7-201(1). The Act sets out strict
procedural requirements, requiring plaintiffs who seek to sue governmental entities to file
a Notice of Claim and file an Undertaking within one year after the claim arises. See id.
id. § 630-7-401; § 630-7-402; § 630-7-601(2). 1 These procedural requirements apply

"regardless of whether or not the function giving rise to the claim is characterized as
governmental." Utah Code Ann.§ 630-7-401(2) (emphasis added). 2

1

The Notice of Claim requirement is jurisdictional in nature. Canfield v. Layton City,
2005 UT 60, il 12, 122 P.3d 622 ("It is well established that failure to comply precisely
with the notice requirement, where it applies, deprives the court of subject matter
jurisdiction."). And failure to file an undertaking within one year will result in dismissal
with prejudice. See, e.g., Craig v. Provo City, 2016 UT 40,389 P.3d 423.
2
Indeed, an entity may be subject to the Act's procedural Notice of Claim requirements,
but still not qualify for sovereign immunity under the Eleventh Amendment or even
under the Immunity Act. See, e.g., Thorpe v. Washington City, 2010 UT App 297, il 17,
243 P.3d 500 (citing Hall v. Utah State Dep 't of Corr., 2001 UT 34, il 27, 24 P.3d 958)
- (noting that the Act's Notice of Claim requirement applied to an entity, even though that
entity was not entitled to sovereign immunity under the Immunity Act). Similarly, an
entity can be subject to the Act's procedural requirements, even if that entity is not
entitled to sovereign immunity under the Eleventh Amendment. Compare The
Wilderness Soc y v. Kane Cnty., Utah, 470 F.Supp.2d 1300, 1305 (D. Utah 2006) (no
Eleventh Amendment sovereign immunity for counties), with Rushton v. Salt Lake
County, 1999 UT 36, ilil 20-21, 977 P.2d 1201 (Notice of Claim required by the
Immunity Act for counties); compare Am bus v. Granite, 995 F .2d 992, 997 (10th Cir.
1993) (no Eleventh Amendment sovereign immunity for school districts) with Hancock v.
North Sanpete Sch. District, No. 2:12-cv-00072, 2012 WL 3060118, *3-6 (D. Utah, Jul.
25, 1999) (Notice of Claim required by the Immunity Act for school districts).

1
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The Act defines "governmental entity" to include "the state and political
subdivisions." Utah Code Ann.§ 63G-7-102(4). 3 "Political subdivisions" include any
"governmental subdivision or public corporation." Id. § 63G-7-102(8). The "State"
includes any college, university, or "instrumentality of the state." Id.§ 63G-7-102(10).

I.

A WSF IS ENTITLED TO THE PROCEDURAL PROTECTIONS OF THE
GOVERNMENTAL IMMUNITY ACT
Whether an entity like AWSF qualifies as a "governmental entity" under the Act's

procedural requirements is a matter of statutory interpretation, to be determined by the
plain meaning of the statute. See, e.g., Bellonio v. Salt Lake City Corp., 911 P.2d 1294,
1296 (Utah Ct. App. 1996) (stating that "statutory interpretation is a question oflaw" and
analyzing whether plaintiff was required to file a notice of claim under the plain language
of the Act.) When interpreting statutes, Utah courts hold that "the best evidence of the
legislature's intent is the plain language of the statute itself." Marion Energy, Inc. v. KFJ
Ranch P'ship, 2011 UT 50,114,267 P.3d 863 (internal citations omitted). "Thus, when

interpreting a statute, [Utah courts] assume, absent a contrary indication, that the
legislature used each term advisedly according to its ordinary and usually accepted
meaning." Id.
A.

A WSF is a Public Corporation

The Immunity Act applies to governmental entities, including a state's "political
subdivisions," defined as "any county, city, town, school district ... , or other

3

As originally briefed with the district court, the parties cited to the 2016 version of the
statute, which had slightly different numbering. A WSF cites to the 2017 version in this
brief.
2
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governmental subdivision or public corporation." Utah Code Ann.§ 63G-7-102(8)
(emphasis added). The term "public corporation" is not defined in the Act. See id.
However, Utah courts look to dictionary definitions as a "starting point" in "determining
the ordinary meaning of nontechnical terms of a statute." State v. Canton, 2013 UT 44, ,r
13, 308 P.3d 517. Black's Law Dictionary defines "public corporation" as "[a]
corporation that is created by the state as an agency in the administration of civil
government." BLACK'S LAW DICTIONARY (10th ed. 2014). Similarly, Merriam
Webster's dictionary defines a public corporation as "a government-owned corporation
(as a utility or railroad) engaged in a profit-making enterprise that may require the
exercise of powers unique to government (as eminent domain)." Merriam-Webster Law
Dictionary, https://www.merriam-webster.com/dictionary/corporation#legalDictionary
(last visited August 29, 2017).
These definitions are consistent with those applied elsewhere in Utah law. Indeed,
in a related section of the Utah Code (the Independent Entities Act), the legislature has
defined public corporation as "an artificial person, public in ownership, individually
created by the state as a body politic and corporate for the administration of a public
purpose relating to the state or its citizens." Utah Code Ann. § 63E-1-102(7). 4 Utah
courts have similarly observed that a "public corporation" includes entities "created for
4

This title, which neighbors the Immunity Act, also concerns important aspects of state
sovereignty. This is important because the Utah Supreme Court construes statutory text
"'in harmony with other statutes in the same chapter and related chapters,'" Delta Canal
Co. v. Frank Vincent Family Ranch, LC, 2013 UT 69, ,r 16 (unreported) (quoting State v.
Harker, 2010 UT 56, ,r 12,240 P.3d 780)-even when, as here, those related chapters are
not "found under the same title of the Utah Code," Utah v. Rushton, 2017 UT 21, ,r 19,
395 P.3d 92.
3
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public purposes connected with the administration of government." Utah Farm Bureau

Ins. Co. v. Utah Ins. Guar. Ass 'n, 564 P.2d 751, 754-55 (Utah 1977).
A WSF meets these definitions of public corporation. A WSF is "government
owned" since it is wholly owned, operated, and controlled by Utah State University, an
entity that is, by definition, the "state." Utah Code Ann. § 63G-7-102(10). (See R. 353354; R. 360-363.) Specifically, USU is the sole member and sole voting member of
AWSF. (R. 354; R. 360.) And AWSF's Bylaws provide that: (1) AWSF's Board of
Directors "shall be appointed and their vacancies filled by USU." Any director may also
"be removed at any time ... by USU;" and (2) AWSF may elect or appoint officers or
agents with USU approval and delegate duties to those officers or agents. (R. 353-354;
R. 360-363.)
Additionally, AWSF was created pursuant to Utah statute, which states that "Utah
State University may form nonprofit corporations or foundations controlled by the
president of the university and the State Board of Regents to aid and assist the university
in attaining its charitable, scientific, literary, research, and educational objectives." Utah
Code§ 53B-18-501(1). AWSF was "created for public purposes connected with the
administration of government," here, research and education. Similarly, A WSF's
Articles of Incorporation indicate that it was created to "perform the functions of, and
carry out the purposes of Utah State University," to perform "scientific research relating
to advanced weather systems," and "to provide educational opportunities for
undergraduate and graduate students ... and other research opportunities in all fields
relating to advanced weather systems." (R. 353.) Furthermore, AWSF is "connected
4
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with the administration of government," i.e., the research and educational goals of the
public, state-funded Utah State University. Thus, as a government-owned corporation
created for public purposes, A WSF is a public corporation. See, e.g., Carter v. Milford
Valley Mem'l Hosp., 2000 UT App 21,114,996 P.2d 1076 ("Because the hospital being
sued in this case is owned and operated by a governmental entity, Carter's lawsuit also
implicates the [Act]" and its procedural requirements).
Indeed, universities have relied on advice from the state that state-owned research
foundations like AWSF and USURF are subject to the protections of the Immunity Act.
See generally Office of the Attorney General, Formal Opinion No. 87-001 (May 8, 1987),
1987 WL 272582, *l, 10 (noting that the proposed Research Foundation (i.e., USURF),
would "undoubtedly" "be properly termed a 'public corporation."'); see also id. at *12
(noting that where a foundation "is organized by ... Utah State University, under
legislative authority, to accomplish public and governmental purposes, it too would be a
'public corporation,' and would fall within the protection of governmental immunity.").
In fact, before forming USURF, USU sought direct guidance from the state regarding the
legal ability to form such an organization. See generally id. And the Utah legislature
amended its statutes to explicitly allow USU to create a research foundation that could
enter into commercial contracts such that it would still qualify as a "public corporation"
entitled to protection under the Immunity Act. See generally id.; see also Utah Code
Ann.§ 53B-7-103 (adopted in 1987); 53B-18-501 (adopted in 1988).
While this Opinion was written with USURF in mind, A WSF is also a non-profit
50l(c)(3) corporation established by a state university, USU, under statutory authority,
5
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for the public purposes of research and education. (See R. 353; R. 360-363). See also
Utah Code Ann.§§ 53B-18-501; 53B-7-103; Administrative Rule R271. And AWSF's
full legal name is "Utah State University Advanced Weather Systems Foundation." (R.
353; R. 360.) Taking all of these things into consideration, A WSF would "undoubtedly"
be properly termed a "public corporation." 1987 WL 272582, at* 10.
B.

AWSF is an Instrumentality of the State

Similarly, the Immunity Act applies to any "governmental entity," which includes
the "state," defined as any college, university, or "instrumentality of the state." Utah
Code Ann.§§ 630-7-201(1); 630-7-102(10). The Act does not define "instrumentality
of the state." See id. However, Black's Law Dictionary defines "instrumentality" as "[a]
thing used to achieve an end or purpose" or "[a] means or agency through which a
function of another entity is accomplished, such as a branch of a governing body."
BLACK'S LAW DICTIONARY (10th ed. 2014). And the Act defines the "state" as ''the state
of Utah, and includes each ... university." Utah Code Ann.§ 630-7-102(10) (emphasis
added). Thus, an "instrumentality of the state" is an entity-like A WSF-that acts as
"[a] means or agency through which a function of another entity"-like Utah State
University-"is accomplished."
This definition is consistent with Utah law, which has analyzed what constitutes
an "instrumentality of the state" in contexts outside of the Immunity Act. See, e.g.,
Bingham v. Bd. ofEd. of Ogden City, 223 P .2d 432, 436 (Utah 1950) (in evaluating

whether a school board was liable for injuries caused by negligence or nuisance, the court
noted that "school boards act in connection with public education as agents or
6
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instrumentalities of the state, in the performance of a governmental function" 5); Rich v.
Indus. Comm'n, 15 P.2d 641,643 (Utah 1932) (observing that an instrumentality of the
state is "an agency set up to execute sovereign functions of the state.").
Applying this definition, A WSF is an instrumentality of USU, which is the "state"
under the Immunity Act. Utah Code Ann.§ 630-7-102(10). USU has the public
function of providing a "public system of higher education and technical education."
Utah Code Ann.§ 53B-1-101; see also id. § 53B-18-501(1) ("Utah State University may
form nonprofit corporations or foundations ... to aid and assist the university in attaining
its ... scientific ... research, and educational objectives."). A WSF was explicitly
created for the purpose of "carry[ing] out the purposes of Utah State University," to
perform "scientific research relating to advanced weather," and "to provide educational
opportunities for undergraduate and graduate students ... and other research
opportunities in all fields relating to advanced weather systems." (R. 353.) Thus, A WSF
is an instrumentality of the state in that it acts as a "means ... through which a function
of [USU as the state] is accomplished." BLACK'S LAW DICTIONARY, "instrumentality"
(10th ed. 2014). Indeed, A WSF was created by USU pursuant to statutory and regulatory
authority to meet these goals. See, e.g., Utah Code Ann.§ 53B-18-501; id. § 53B-7-103;
Administrative Rule R271.
5

However, the Act's procedural requirements to file a Notice of Claim and Undertaking
apply "regardless of whether or not the function giving rise to the claim is
characterized as governmental." Utah Code Ann.§ 630-7-401(2) (emphasis added).
See also Thorpe v. Washington City, 2010 UT App 297, ,I 17,243 P.3d 500 (citing Hall v.
Utah State Dep 't of Corr., 2001 UT 34, ,I 27, 24 P.3d 958) (noting that the Immunity
Act's procedural requirement to file a Notice of Claim applied to an entity, even though
that entity was not entitled to sovereign immunity under the Act).
7
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II.

GENERALLY, THE PLAIN LANGUAGE OF THE ACT PROHIBITS
PLAINTIFFS FROM BRINGING IMMUNITY ACT CLAIMS IN
FEDERAL COURT
The Immunity Act's jurisdiction and venue statutes confirm that federal district

courts ordinarily do not have authority under the statute to consider claims against the
state. The Act provides for "exclusive, original jurisdiction over any action brought
under" the Act in "the district courts," with venue "in the county in which the claim arose
or in Salt Lake County." Utah Code Ann. §§ 630-7-501, -502. 6 Utah courts have not
analyzed this statute, but this is consistent with Tenth Circuit case law, which has
analyzed the Governmental Immunity Act of Utah and concluded that the Act "goes
beyond mere consent to be sued in its own courts in that it expressly declares that its own
courts are the exclusive tribunals for suits against it. This is a positive expression of
policy against suits against Utah in United States Courts." Richins v. Indus. Cons tr., Inc.,
502 F.2d 1051, 1055 (10th Cir. 1974) (emphasis added); see also Sutton v. Utah State

Sch. for the Deafand Blind, 173 F.3d 1226, 1235 (10th Cir. 1999); Johns v. Stewart, 57
F.3d 1544, 1554 (10th Cir. 1995).
By way of background, federal courts receive their jurisdiction through Article III
of the United States Constitution. Pennhurst State Sch. and Hosp. v. Halderman, 465
U.S. 89, 97-98, 104 S.Ct. 900, 79 L.Ed.2d 67 (1984) (citing Art. III of the United States
6

"For federal court purposes, venue is not stated in terms of 'counties.' Rather, it is
stated in terms of 'judicial districts."' Excell, Inc. v. Sterling Boiler and Mech., Inc., 106
F.3d 318, 321 (10th Cir. 1997) (citing 28 U.S.C. § 1391). Because the Act refers to
"county" rather than "judicial districts," the Act's "exclusive, original jurisdiction over
any action brought under this chapter" is bestowed to state district courts in "the county
in which the claim arose, or in Salt Lake County." See Utah Code Ann.§§ 630-7-501, 502.
8
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Constitution). However, the Eleventh Amendment7 is an "explicit limitation on [Article
III] federal jurisdiction.''8 Id. at 118. "A State's constitutional interest in immunity
encompasses not merely whether it may be sued, but where it may be sued." Id. at 99

7

The U.S. Supreme Court has noted that Eleventh Amendment immunity "is convenient
shorthand" for the States' "immunity from suit," but it is "something of a misnomer, for
the sovereign immunity of the States neither derives from, nor is limited by, the terms of
the Eleventh Amendment." Alden v. Maine, 527 U.S. 706, 713, 119 S. Ct. 2240, 144
L.Ed.2d 636 (1999). Indeed, "the States' immunity from suit is a fundamental aspect of
the sovereignty which the States enjoyed before the ratification of the Constitution, and
which they retain today." Id. See also id. at 736 (noting that the "[b]are text of the
[Eleventh] Amendment is not an exhaustive description of the States' constitutional
immunity from suit."); Fed. Maritime Comm 'n v. S. Carolina Ports Auth., 535 U.S. 743,
753, 122 S.Ct. 1864, 152 L.Ed.2d. 962 (2002) ("[T]he Eleventh Amendment does not
define the scope of the States' sovereign immunity; it is but one particular
exemplification of that immunity.") For an overview of U.S. Supreme Court
jurisprudence on sovereign immunity and a discussion regarding the distinctions between
a State's Sovereign Immunity and Eleventh Amendment immunity, see Actions in Which
a State is a Defendant-State Sovereign Immunity and the Eleventh Amendment, 13
FED. PRAC. & PROC. JURIS.§ 3524 (3d ed.) ("The express terms of the Eleventh
Amendment remove the judicial power only from the federal courts, and is silent as to
state courts."). AWSF and USURF are not asserting sovereign immunity under the
Eleventh Amendment. However, A WSF cites the Eleventh Amendment because it acts
as the mechanism by which federal courts' Article III jurisdiction is abrogated, and the
Eleventh Amendment therefore provides the basis by which the State of Utah can
determine when and where it can be sued.
8
As noted by Judge Parrish in her certification order, there are "conflicting statements
from the [U.S.] Supreme Court on whether sovereign immunity is a matter of subject
matter jurisdiction. Compare Nelson v. Geringer, 295 F.3d 1082, 1098 n.16 (10th Cir.
2002) (discussing the Supreme Court's "conflicting statements" on the issue of sua
sponte consideration of state immunity issues and concluding that these issues may be
considered sua sponte), with Hill v. Blind Indus. and Servs. ofMd., 179 F.3d 754, 760
(9th Cir. 1999) (discussing the shifting understanding of Eleventh Amendment immunity
in Supreme Court precedent and concluding that because immunity can be waived it is
not jurisdictional)." (R. 546, n. 2.) Nonetheless, because the state statute refers to the
"original, exclusive jurisdiction" of state district courts, Utah Code Ann. § 63G-7-50 I, 502, and U.S. Supreme Court jurisprudence refers to this as a "jurisdictional" issue, see
Pennhurst, 465 U.S. at 97-98, A WSF refers to this as a "jurisdictional" question, even
though it may be best thought of as whether the federal district courts have "authority" to
hear these claims.
9
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(emphasis in original). As a result, the Eleventh Amendment "is a specific constitutional
bar against hearing even federal claims that otherwise would be within the jurisdiction of

~

the federal courts." Id. at 120. This is true even under the federal courts' authority to
exercise supplemental jurisdiction under 28 U.S.C. § 1367(a). See, e.g., Raygor v.

Regents of Univ. ofMinn., 534 U.S. 533, 541--42, 122 S. Ct. 999, 152 L. Ed. 2d 27 (2002)
(holding that"§ 1367(a)'s grant of jurisdiction does not extend to claims against
nonconsenting state defendants"). In other words, the Eleventh Amendment provides
Utah with the authority to determine when and where it may be sued, as it has articulated
in sections 630-7-501, -502 of the Act. (See also R. 547-552.)
Indeed, Utah federal district courts applying this jurisprudence have dismissed
claims subject to the Immunity Act-including contract-based claims-for lack of
jurisdiction, finding that the plain language of the statute requires that claims against a
governmental entity must be filed in state district courts. See, e.g., Shultz v. Dixie State

Univ., No. 2:16-CV-830-TS, 2017 WL 1968651 (D. Utah, May 11, 2017); Zimmerman v.
Univ. of Utah, No.2:13-CV-01131-JNP-DBP, 2016 WL 6839371 (D. Utah, Nov. 21,
2016). In Shultz, the Utah district court reiterated that "'[a] State's constitutional interest
in immunity encompasses not merely whether it may be sued, but where it may be
sued."' 2017 WL 1968651 at *4 (citing Atascadero State Hosp. v. Scanlon, 473 U.S.
234,241, 105 S.Ct. 3142, 87 L.Ed.2d 171 (1985).) "Thus," the court explained, "in order
for a state statute ... to constitute a waiver of Eleventh Amendment immunity, it must
specify the State's intent to subject itself to suit in federal court." Id. "Federal courts
therefore do not have jurisdiction over the State '[i]n the absence of an unequivocal
10
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waiver specifically applicable to federal-court jurisdiction."' Id. Accordingly, in Schultz,
the district court dismissed all claims for lack of jurisdiction. Id. at *5. Similarly, in
Zimmerman, the Utah district court dismissed contract claims against the University of

Utah for lack of jurisdiction. 2016 WL 6839371 at *3. There, the plaintiff argued that
immunity from such contract-based claims was waived under the Utah Governmental
Immunity Act, but the court held that "Plaintiffs reliance on the Governmental Immunity
Act is misplaced." Id. at *2. The court noted that "[a]lthough the Governmental
Immunity Act undoubtedly waives the State's immunity from suit in its own [state
district] courts, it does not waive the State's immunity from suit in federal courts." Id.
(citing Sutton, 173 F.3d at 1235.) As such, the district court dismissed the claim for lack
of jurisdiction. See id.

III.

(j;

A STATE ENTITY MAY WAIVE THE IMMUNITY ACT'S
JURISDICTIONAL PROVISIONS BY INVOKING THE JURISDICTION
OF THE FEDERAL COURT
The United States Supreme Court has emphasized that the general rule forbidding

plaintiffs from bringing claims in federal court under state immunity statutes applies only
to "nonconsenting" state defendants. For instance, in Pennhurst, the U.S. Supreme Court
emphasized that "[t]his Court's decisions thus establish that 'an unconsenting State is
immune from suits brought in federal courts by her own citizens as well as by citizens of
another state."' Pennhurst State Sch. and Hosp. v. Halderman, 465 U.S. 89, 100, 104
S.Ct. 900, 79 L.Ed.2d 67 (1984) (emphasis added); see also Raygor v. Regents of Univ. of
Minn., 534 U.S. 533, 541--42, 122 S. Ct. 999, 1005, 152 L. Ed. 2d 27 (2002) (holding that

"§ 1367(a)'s grant of [supplemental] jurisdiction does not extend to claims against
11
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nonconsenting state defendants"). Indeed, "a State may consent to suit against it in
federal court" so long as "the State's consent be unequivocally expressed." Pennhurst,
465 U.S. at 99. See also Raygor, 534 U.S. at 547 (noting that the state in Raygor had not
"'unequivocally expressed' ... consent to be sued in federal court").
Courts first look to the statute and then to the actions of the parties to determine if
the state has "unequivocally expressed" consent to suit in federal court. See, e.g., Sutton
v. Utah State Sch.for Deaf and Blind, 173 F.3d 1226, 1233-34 (10th Cir. 1999). Here, as
argued above, the state of Utah and its political subdivisions have not consented to suit in
federal courts via statutory declaration. Indeed, courts have uniformly held that the
Immunity Act's jurisdiction and venue statutes do not provide "unequivocally expressed"
consent to sue non-consenting state defendants in federal court. See id. ("We have
previously held that Utah has not waived its Eleventh Amendment immunity by statute");

Richins v. Indus. Const., Inc., 502 F.2d 1051, 1055 (10th Cir. 1974) ("The Utah statute
goes beyond mere consent to be sued in its own courts in that it expressly declares that its
own courts are the exclusive tribunals for suits against it.") See also Utah Code Ann. §§
630-7-501, -502. However, statutory expression is not the only mechanism whereby a
state entity can consent to suit. The U.S. Supreme Court has held that "unequivocally
expressed" consent can occur in ''the limited situations where this Court has found a State
consented to suit [via intentional actions], such as when a State voluntarily invoked
federal court jurisdiction or otherwise 'ma[ de] a clear declaration that it intends to submit
itself to our [federal] jurisdiction."' Raygor, 534 U.S. at 547 (citing Coll. Sav. Bank v.

12
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Fla. Prepaid Postsecondary Ed. Expense Bd., 527 U.S. 666, 676, 119 S.Ct. 2219, 144
L.Ed.2d 605 (1999)). 9
In this case, A WSF "unequivocally expressed" consent to suit in the federal courts
by invoking this Court's jurisdiction when it filed counterclaims against Plaintiff
GeoMetWatch in federal court. (R. 108-152.) This voluntary invocation of the federal
courts' jurisdiction provides "unequivocal intent" to consent to suit in federal court. See,
e.g., Sutton, 173 F.3d at 1234-36 (citing Atascadero, 473 U.S. at 241) (holding the state
had consented due to an "extraordinarily effective waiver" after the state explicitly
invoked the jurisdiction of the federal court by removing the state action to federal court).
Thus, while normally a federal court does not have jurisdiction to hear state claims
subject to the Immunity Act, this case presents an exception because A WSF
"unequivocally expressed" its consent to be sued in federal court.
As noted by the district court in its certification order, "[w]hile there is no
controlling federal law addressing whether state actors may waive the State of Utah's
sovereign immunity in contravention of the provision of the Immunity Act, federal courts
have allowed a state's attorney general to waive the state's Eleventh Amendment
Immunity [on behalf of their state entity client] by removing cases to federal court or
otherwise voluntarily invoking the jurisdiction of the court." (R. 551 (citing Gallagher v.
9

This unequivocally expressed consent cannot occur by simply participating in the
litigation. Indeed, in Richins, the Tenth Circuit Court of Appeals held that even where
the attorney general entered an appearance, litigated the case, and the plaintiff received a
judgment against the state, engaging in the ongoing litigation itself was not a waiver. See
Richins v. Indus. Const., Inc., 502 F.2d 1051, 1055-56 (10th Cir. 1974). This was true
even though the question of jurisdiction was raised for the first time on appeal after a
judgment had been entered against the state. See id.
13
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Cont'/ Ins. Co., 502 F.2d 827,830 (10th Cir. 1974); Sutton, 173 F.3d at 1235-36.) But
the district court emphasized that neither case addressed the question of whether an
attorney general has the authority to waive the jurisdictional and venue provisions of the
statute in contravention of the plain language of the Act:
Gallagher did not decide whether a state official who removed a case to
federal court had authority under Utah law to waive Eleventh Amendment
immunity. Nor did Sutton analyze whether the Utah AG had authority
under Utah law to waive the state's immunity by removing the case to
federal court, noting only that not recognizing the waiver of Eleventh
Amendment immunity by the Utah AG would be "grossly inequitable."
Sutton, 173 F.3d at 1236 .... Thus, the question here is whether litigants
may ignore the Utah Legislature's express limitation on the State's waiver
of sovereign immunity by bringing suits against the State in federal court so
long as the Utah AG also is willing to ignore those limitations. In the
absence of authority on the question, the court requests guidance from the
Utah Supreme Court as to whether Utah law allows for the Utah AG or
another governmental litigant to waive the jurisdiction and venue
conditions of the Immunity Act. Once this question of Utah law is
answered, this court can then decide the effect of that law as it relates to
this court's jurisdiction.

(R. 551-552.)
The district court's order raises potential separation of powers questions.
Specifically, the district court has asked "[i]f the Utah Legislature deliberately limited its
waiver of sovereign immunity to its own courts, the question then becomes whether that
limitation is waivable. Whether the Office of the Attorney General of Utah (the "Utah
AG")-a member of Utah's executive branch of government-may override a statute
enacted by Utah's legislative branch of government is a question of state law." (R. 551.)
But it is worth noting that the question certified to this Court is even broader and asks
whether "the Attorney General ... or any litigant have authority under Utah law to

14
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waive the jurisdictional and venue provisions" of the Immunity Act. (R. 543 (emphasis
added).)
Article V, Section 1, of the Utah State Constitution addresses separation of
powers:
The powers of the government of the State of Utah shall be divided into three
distinct departments, the Legislative, the Executive, and the Judicial; and no
person charged with the exercise of powers properly belonging to one of these
departments shall exercise any functions appertaining to either of the others,
except in the cases herein expressly directed or permitted.
Utah Const. art. V, § 1. Traditionally, the Utah Supreme Court applies a three-part test to
interpret Article V: first, whether the actor in question-here the Utah Attorney
General-is "charged with the exercise of powers properly belonging to" one of the other
three branches of government; second, whether the function at issue by the actors is one
"appertaining to" another branch of government; and third, whether the constitution
"expressly direct[s] or permit[s]" the exercise of the otherwise forbidden function. See
W. Jordan City v. Goodman, 2006 UT 27,126, 135 P.3d 874. 10

However, not all separation of powers cases can be easily decided because of the
sometimes amorphous nature of government powers and functions. See In re Young,
1999 UT 6, 114, 976 P.2d 581. In In re Young, the Court cautioned that there are some
powers and functions "which may, in appearance, have characteristics of an inherent
function of one branch but which may be permissibly exercised by another branch." Id.
Following this observation, the Court ruled that in order for powers or functions to "fall
10

Admittedly, this test-which focuses on whether a statute violates the separation of
powers clause-does not align neatly with this case, which focuses on whether a state
entity or the A G's actions in litigation would violate the separation of powers clause.
15
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within the reach of the second clause of Article V, Section 1 ... they must be exercised
exclusively by their respective departments." Id.
Here, it initially appears that the state entities, acting through the Attorney General
or their counsel of record-by actively choosing to waive the jurisdictional requirements
despite the clear language of the statute-are seeking to "exercise powers properly
belonging to" the legislative branch. See, e.g., Utah Const. art. VIII, § 5 ("The district
court shall have original jurisdiction in all matters except as limited by this constitution or

by statute . ... The jurisdiction of all other courts, both original and appellate, shall be
provided by statute." (emphasis added).) But, given the "amorphous nature" of these
particular government powers and functions, this is not so easily decided. Indeed, while
the legislature has outlined the jurisdictional requirements in the Act-including that the
state courts will have "exclusive, original jurisdiction" over Immunity Act claims-the
decision whether or not to waive that jurisdictional requirement does not have
"characteristics of an inherent function of one branch."
Instead, a state entity, acting through the state attorney general or its counsel of
record, often make decisions regarding whether and where to invoke the jurisdiction of a
state entity's claims. See Utah Const. art. VII, § 16 ("The attorney general shall be the
legal adviser of the state officers ... and shall perform such duties as provided by law");
Utah Code§ 67-5-1(1), (2) ("The attorney general shall (1) perform all duties in a manner
consistent with the attorney-client relationship under Section 67-5-17; [and] (2) ...
prosecute or defend all causes to which the state ... is a party, and take charge, as
attorney, of all civil legal matters in which the state is interested"). Indeed, this is borne
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out by the case law, which has held that state entities may waive these jurisdictional
requirements by affirmatively invoking the jurisdiction of the court. See, e.g., Pennhurst,
465 U.S. at 99-100 ("A sovereign's immunity may be waived, and the Court consistently
has held that a State may consent to suit against it in federal court."); Lap ides v. Bd. of

Regents of the Univ. System of Ga., 535 U.S. 613, 624 (2002) ("A rule of federal law that
finds waiver through a state attorney general's invocation of federal-court jurisdiction
avoids inconsistency and unfairness."); Raygor, 534 U.S. at 546-47; Sutton, 173 F.3d at
1233-36. As such, a state entity acting through the Attorney General or its counsel of
record does not violate the separation of powers clause by invoking the jurisdiction of the
federal court.

CONCLUSION AND REQUEST FOR RELIEF
The Court should resolve the three certified questions as follows. First, A WSF is
entitled to the protections of the Immunity Act as a public corporation and/or an
instrumentality of the state. Second, sections 63G-7-501 and -502 of the Immunity Act
reflect an intent by the State of Utah to limit the Immunity Act's waiver of sovereign
immunity to suits brought in Utah district courts. Third, while federal district courts
generally do not have authority to hear a plaintiffs claims subject to the Act, this case
presents an exception because A WSF has invoked the jurisdiction of the federal court by
filing counterclaims in federal court. This waiver does not raise separation of powers
concerns given that state entities, through the state attorney general or its counsel of
record, often make permissible litigation decisions under Utah law, including where to
file suit.
17
@

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

DATED this 30th day of August, 2017.
RAY QUINNEY & NEBEKER, P.C.

Arthur B. Burger
Ryan B. Bell
Beth J. Ranschau
Attorneys for Appellees Utah State University
Advanced Weather Systems Foundation & Scott
Jensen
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

GEOMETW A TCH CORPORATION, a
Nevada corporation,
Plaintiff,
V.

ALAN HALL, et al.,
Defendants.

UTAH STA TE UNIVERSITY RESEARCH
FOUNDATION and ADVANCED
WEATHER SYSTEMS FOUNDATION,
Counterclaim Plaintiffs,

MEMORANDUM DECISION AND
AMENDED ORDER CERTIFYING
QUESTIONS TO THE UTAH
SUPREME COURT

v.
Case No. I :14-cv-00060-JNP-PMW
GEOMETW A TCH CORPORATION, a
Nevada corporation,

District Judge Jill N. Parrish

Counterclaim Defendant.

UTAH STATE UNIVERSITY RESEARCH
FOUNDATION,
Third-Party Plaintiff,

v.
DAVID CRAIN, an individual,
Third-Party Defendant.
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Pursuant to Rule 41 of the Utah Rules of Appellate Procedure, the United States District
Court for the District of Utah requests that the Utah Supreme Court answer the following
questions of law:
1. Are the Utah State University Research Foundation and the Utah State
University Advanced Weather Systems Foundation entitled to immunity under
the Governmental Immunity Act of Utah ("Immunity Act" or the "Act") as a
"public corporation" and/or an ''instrumentality of the state?"
2. Utah Code sections 630-7-501 and -502 vest "exclusive, original jurisdiction
over any action brought under" the Immunity Act in "the district courts" and
venue "in the county in which the claim arose or in Salt Lake County." Do
these provisions reflect an intent by the State of Utah to limit the Immunity
Act's waiver of sovereign immunity to suits brought in Utah district courts?
3. If question 2 is answered in the affirmative, does the Office of the Attorney
General for the State of Utah or any litigant have authority under Utah law to
waive the jurisdictional and venue provisions enacted by the Utah Legislature
in the Immunity Act?
These issues are controlling in this matter and "there appears to be no controlling Utah
law." Utah R. App. P. 41. The court acknowledges that the Utah Supreme Court may reformulate
these questions. See In re W. Side Prop. Assocs., 13 P .3d 168, 170-71 (Utah 2000).

FACTUAL AND PROCEDURAL BACKGROUND
Plaintiff GeoMetWatch ("GMW") brought this action alleging twelve causes of action
against twelve Defendants. Among the Defendants are Utah State University Research
Foundation (''USURF'') and two of its employees, Robert Behunin and Curtis Roberts (the
"USURF Defendants"), and Utah State University Advanced Weather Systems Foundation
("A WSF") and one of its employees, Scott Jensen (the "A WSF Defendants," and together with
the USURF Defendants, the "Defendants").
USURF
USURF was established as a 50l(c)(3) nonprofit, public corporation and is wholly owned
and operated by Utah State University ("USU" and the "University"). USU is one of nine state
universities and colleges created by Utah Code § 53B-2-101 ( I )(b). USURF was "duly
2
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incorporated pursuant to Utah Code Ann. § 53B- l 8-50 I, and § 53B-7-103," and "in accordance
with State Board of Regents Policy R271."
USURF is governed by a board of trustees known as the "Foundation Board." USURF
states on its website that it is "governed by an independent Board of Trustees." The Foundation
Board elects or appoints officers that direct the day-to-day business affairs of USURF.
USURF's Articles oflncorporation provide that: (I) USURF's purposes include
conducting research that "service goals of Utah State University" and acquiring knowledge that
supports the "education, research, and public service functions of Utah State University;" (2)
USURF's "bylaws and policies shall be consistent with the control of [USURF] vested in the
President of Utah State University and State Board of Regents by Utah Code Ann. § 53B- l 850 l ;" and (3) the Foundation Board trustees are appointed by the President of Utah State
University, with the concurrence of the Utah State University Board of Trustees and the
Foundation Board.
USURF's Bylaws provide that: (I) USURF's guiding philosophies include
'"[e]nhanc[ing] the University's ability to meet its mission and goals;" and (2) appointments to
the Foundation Board "shall be made by the President of Utah State University with the
concurrence of the Utah State University Board of Trustees and Foundation Board," and
resignation of Foundation Board Trustees must be addressed to the President of the University.
AWSF
USU established AWSF as a 50l(c)(3) nonprofit corporation. A WSF is wholly owned
and operated by USU. The business and affairs of A WSF are managed by its Board of Directors.
A WSF's Articles of Incorporation provide that: (I) A WSF was organized "[t]o benefit,
perform the functions of, and carry out the purposes of Utah State University ... [t]o perform
scientific research relating to advanced weather systems ... [and] to provide educational
opportunities for undergraduate and graduate students; and (2) A WSF shall be governed by a
3
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Board of Directors, the members of which shall be appointed by USU in accordance with
A WSF's Bylaws.
AWSF's Bylaws provide that: (I) A WSF's Board of Directors "shall be appointed and
their vacancies filled by USU." Any director may also "be removed at any time ... by USU;"
and (2) A WSF may elect or appoint officers or agents with USU approval and delegate duties to
those officers or agents.
The Summary Judgment Motions
On December 16, 2016, the USURF Defendants filed a Motion for Partial Summary
Judgment Based on the Utah Governmental Immunity Act seeking dismissal of GMW's tortbased and state statutory claims against them. At the December 20, 2016 hearing on the parties'
motions to dismiss, the USURF Defendants informed the court that they had filed a motion for
summary judgment "challeng[ing] the court's jurisdiction as to many of the claims" against them
under the Governmental Immunity Act of Utah ("Immunity Act"). Although that motion was not
yet fully briefed, counsel wanted the court to be aware of the challenge to its jurisdiction. The
court discussed the potential implications of the challenge to its jurisdiction with all the parties at
the hearing. Three days after the hearing, A WSF and Mr. Jensen also filed a motion for summary
judgment challenging the court's jurisdiction, incorporating the same legal arguments presented
in the USURP motion.
The Defendants' summary judgment motions argue that GMW's state tort and statutory
claims 1 against them must be dismissed because the Immunity Act sets out strict procedural
requirements, which are jurisdictional in nature. Docket No. 398, at 5 ( citing Greene v. Utah

1

These claims are: Misappropriation of Trade Secrets under Utah Code § 13-24-1 (2nd Cause of Action);
Intentional Interference with Economic Relations (4th Cause of Action); Unjust Enrichment (6th Cause of Action);
Violations of the Utah Truth in Advertising Act, Utah Code§ 13-1 la-1, et seq. (7th Cause of Action); Violations of
the Utah Unfair Practices Act, Utah Code§ 13-5-1, et seq. (8th Cause of Action); Fraudulent Inducement (9th Cause
of Action); Breach of Fiduciary Duty (10th Cause of Action); Fraudulent Non-disclosure (11th Cause of Action),
and Civil Conspiracy (12th Cause of Action).

4

545
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

Case 1:14-cv-00060-JNP-PMW Document 489 Filed 04/21/17 Page 5 of 11

Transit Auth., 37 P.3d 1156, (Utah 2001) ("Compliance with the Immunity Act is necessary to
confer subject matter jurisdiction upon a trial court to hear claims against governmental
entities.")). The Defendants seek summary judgment because GMW (1) failed to file a Notice of
Claim and (2) failed to file an Undertaking within one year of its cause of action, as required by
the Immunity Act. GMW responds that the Immunity Act does not apply to the Defendants.
In considering the Defendants' motions and in an effort to satisfy the requirement that
this court "sua sponte, satisfy itself of its power to adjudicate in every case and at every stage of
the proceedings," State Farm Mut. Auto. Ins. Co. v. Narvaez, 149 F.3d 1269, 1270-71 (10th Cir.
1998), the court became concerned that it may not have jurisdiction to adjudicate whether the
procedural requirements of the Immunity Act have been met due to the jurisdiction and venue
limitations in Utah Code sections 63G-7-501 and -502. 2 In light of the questions regarding the
court's jurisdiction, the court ordered the parties to submit simultaneous briefing on this
fundamental jurisdictional issue.
In response to the court's order, GMW argues that the Immunity Act allows a federal
court to dismiss a state law claim brought against '"the state" in federal court, provided "the
state" has not waived immunity. GMW further argues that notwithstanding the jurisdictional
limitations of sections 501 and 502, the federal district court is entitled to analyze the threshold
question of whether a defendant invoking the protections of the Immunity Act is "the state," as
that term is used in the Immunity Act.

2

The questions now before the court have been considered in the context of a challenge to this court's subject matter
jurisdiction. But there are conflicting statements from the Supreme Court on whether sovereign immunity is a matter
of subject matter jurisdiction and thus appropriate for sua sponte consideration. Compare Nelson v. Geringer, 295
F.3d 1082, 1098 n.16 (10th Cir. 2002) (discussing the Supreme Court's "conflicting statements" on the issue of sua
sponte consideration of state immunity issues and concluding that these issues may be considered sua sponte), with
Hill v. Blind Indus. and Servs. ofMd., 179 F.3d 754, 760 (9th Cir. 1999) (discussing the shifting understanding of
Eleventh Amendment immunity in Supreme Court precedent and concluding that because immunity can be waived
it is not jurisdictional). Nevertheless, the court will follow the direction of the Tenth Circuit and "[i]n an abundance
of caution, [the court] will follow [the] traditional practice of considering state immunity issues on [its] own
motion." Nelson, 295 F.3d at 1098 n.16.

5
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

546

Case 1:14-cv-00060-JNP-PMW Document 489 Filed 04/21/17 Page 6 of 11

The USURP Defendants argue that they waived Eleventh Amendment immunity to suit
in federal court by affirmatively invoking this court's jurisdiction by filing a counterclaim
against GMW and a third party complaint against David Crain. But the USURF Defendants
argue that their waiver of Eleventh Amendment immunity does not render the Immunity Act a
nullity. They argue that they have retained the broader protections of sovereign immunity
embodied by the Immunity Act, including the procedural requirements of filing of a notice of
claim and the filing of an undertaking. The USURF Defendants conclude that "this [c]ourt can
exercise jurisdiction over [GMW's] state-law [sic] claims consistent with the [Immunity Act]'s
requirements and limitations other than forum and venue." But the USURF Defendants offer no
reasoning or authority for their position that federal district courts are bound to follow the
Immunity Act's procedural requirements, but are not bound by its jurisdiction and venue
requirements.
The A WSF Defendants argue that although the Immunity Act's jurisdiction and venue
provisions would ordinarily deprive federal courts of jurisdiction over state law claims against
entities individuals covered by the Immunity Act, the facts of this case present an exception to
those provisions because A WSF has invoked the court's jurisdiction by filing counterclaims.
The question of "whether a particular set of state laws, rules, or activities amounts to a
waiver of the State's [sovereign] immunity is a question of federal law." Lapides v. Bd. of
Regents of the Univ. Sys. Of Ga., 535 U.S. 613, 622-23 (2002). Nevertheless, the scope of the

Immunity Act and the conditions of Utah's waiver of immunity, which are both matters of Utah
law, are relevant to the federal court's assessment of the issue.

DISCUSSION

I.

The Scope of the Immunity Act
USURF and A WSF argue that they are each an "instrumentality of the state" and a

"public corporation" and are therefore entitled to the protections of the Immunity Act. GMW
6
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responds that USURF and A WSF are not entitled to sovereign immunity because neither is an
instrumentality of the state or a public corporation under the Immunity Act. GMW urges the
4

court to look to various factors 3 used by other state and federal courts to determine whether a
corporation is entitled to sovereign immunity, but none of the cases GMW cites are controlling
interpretations of Utah's Immunity Act. Indeed, neither the Defendants nor GMW cite to any
controlling Utah law on what an "instrumentality of the state" or "public corporation" is for
purposes of the Immunity Act. Accordingly, to determine whether USURF and/or A WSF are
entitled to the protections of the Immunity Act, the court requests guidance from the Utah
Supreme Court on the scope of the Immunity Act.

II.

Conditions of Utah's Waiver of Sovereign Immunity
The doctrine of sovereign immunity was well established in English common law-the

sovereign was not subject to suit in its own courts without its consent. See Actions in Which a
State is a Defendant-State Sovereign Immunity and the Eleventh Amendment, 13 FED. PRAC. &
PROC. JURIS.§ 3524 (3d ed.). Indeed, "[s]overeign immunity-[the] principle that the state
cannot be sued in its own courts without its consent-was a well-settled principle of American
common law at the time Utah became a state." Madsen v. Borthick, 658 P.2d 627, 629 (Utah
1983) (citations omitted). But sovereign immunity is not sacrosanct and "[a] sovereign's
3

Such factors include: (I) whether the entity is subject to legislative or executive oversight, Isler v. NM Activities
Ass'n, 893 F. Supp. 2d 1145, 1154 (D.N.M. 2012) (interpreting the term "governmental entity" as used in the New
Mexico Tort Claims Act); Univ. Interscholastic League v. Sw. Officials Ass'n, Inc., 319 S.W.3d 952,958 (Tex. Ct.
App. 2010) (interpreting the term "governmental unit" for purposes of sovereign immunity under the Texas Tort
Claims Act); (2) the entity's role in the marketplace, U.S. ex rel. Sikkenga v. Regence BlueCross BlueShield of Utah,
472 F.3d 702, 719-20 (10th Cir. 2006) (applying the Eleventh Amendment arm-of-the-state analysis to determine
whether a defendant was a "person" as that term is used in the False Claims Act); and (3) whether the entity's dayto-day business operations are independent of the state entity that owns it, Id. at 720.
4

GMW seeks to interpose federal courts' Eleventh Amendment arm-of-the-state analysis to determine whether
USURF and AWSF are entitled to immunity under the Immunity Act. But that analysis has not been adopted by
Utah courts to analyze the scope of the Immunity Act. An entity may qualify as an "instrumentality of the state"
under the Immunity Act but not be an "arm of the state" for Eleventh Amendment purposes. See Chase v. Jordan
Sch. Dist., No. 20040575-CA, 2005 WL 1530512, at *I n.l (June 30, 2005 Utah Ct. App.) (unpublished) (noting
that the Utah Supreme Court has held that Utah school districts are instrumentalities of the state under the Immunity
Act, but that the Supreme Court of the United States has held that Utah school districts are not arms of the state for
purposes of the Eleventh Amendment).

7
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immunity may be waived" through "unequivocally expressed" consent. Pennhurst State Sch. &
Hosp. v. Halderman, 465 U.S. 89, 99 (1984). See also Atascadero State Hosp. v. Scanlon, 473

U.S. 234, 239--40 (1985) ("[A] State will be deemed to have waived its immunity only where
stated by the most express language or by such overwhelming implication from the text as [will]
leave no room for any other reasonable construction." (internal quotation marks omitted)). There
are two codifications of sovereign immunity at issue here: the Eleventh Amendment and the
Immunity Act.
A. The Eleventh Amendment
The Eleventh Amendment provides states with immunity from suit in federal court
brought by "[c]itizens of another [s]tate, or by [c]itizens or [s]ubjects of any [fJoreign [s]tate,"
U.S. Const. amend. XI, and affirms that the fundamental common law principle of sovereign
immunity persists in our constitutional system, Pennhurst, 465 U.S. at 97-98. Supreme Court
and Tenth Circuit precedent holds that a state can waive its Eleventh Amendment immunity by
expressing an "unequivocal intent" to waive it. Atascadero, 473 U.S. at 241. "A [s]tate may
effectuate a waiver of its constitutional immunity by a state statute or constitutional provision, or
by otherwise waiving its immunity to suit in the context of a particular federal program." Id. at
238 n.l. It is undisputed that Utah has not waived its Eleventh Amendment immunity by statute.
Sutton v. Utah State Sch. for the Deaf & Blind, 173 F .3d 1226, 1233 (10th Cir. 1999) (citing
Johns v. Stewart, 57 F.3d 1544 (10th Cir. 1995) (affirming the Tenth Circuit's prior holding that

the Immunity Act waives sovereign immunity to suit in state court, but not in federal court)).
Rather, Utah has made a "positive expression of policy against suits against [it] in United States
courts." Id. at 1235 (quoting Richins v. Indus. Constr., Inc., 502 F.3d 1051, 1055 (10th Cir.
1974)).
A state may also waive its Eleventh Amendment immunity by voluntarily invoking the
jurisdiction of a federal court, Lapides, 535 U.S. at 619 (collecting cases in which the Supreme

8
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Court held that a state had waived its Eleventh Amendment immunity by voluntarily bringing
claims in federal court), or through acts constituting "some extraordinarily effective waiver" of
immunity, Sutton, 173 F.3d at 1235 (quoting Richins, 502 F.3d at 1056) (holding that the state
had made such an "extraordinarily effective waiver" by removing the case to federal court). See

also Lapides, 535 U.S. at 622-23; Gallagher v. Cont'/ Ins. Co., 502 F.2d 827, 830 (10th Cir.
1974) (holding that the state's removal of a case to federal court waived the state's Eleventh
Amendment immunity). Cases that have found waiver of Eleventh Amendment immunity
through a litigant's decision to voluntarily invoke the jurisdiction of a federal court or through
"some extraordinarily effective waiver" have focused on the problems of inconsistency and
unfairness that would be created by a contrary rule. See, e.g., Lapides, 535 U.S. at 622-23.
B. The Immunity Act
"[T]he Eleventh Amendment does not define the scope of the [s]tates' sovereign
immunity; it is but one particular exemplification of that immunity." Fed. Mar. Comm'n v. S.C.

State Ports Auth., 535 U.S. 743, 753 (2002). Indeed, "the sovereign immunity of the [s]tates
neither derives from nor is limited by the terms of the Eleventh Amendment," Alden v. Maine,
527 U.S. 706, 713 (1999), but exists as a "broader concept ... implicit in the Constitution,"

Idaho v. Coeur d'Alene Tribe ofIdaho, 521 U.S. 261,267 (1997). The Immunity Act represents
a limited waiver of the State's broader sovereign immunity, permitting suits against Utah only
under specific conditions set by the Legislature. See Greene v. Utah Transit Auth., 37 P.3d 1156,
1158-59, n.1 (Utah 2001); Utah Code§ 630-7-101 et seq. The interpretation of those conditions,
specifically whether Utah Code sections 630-7-501 and -502 evince an intent by the State of
Utah to limit its waiver of sovereign immunity to suits against it in its own courts, is the question

9
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now before the federal court. Undoubtedly, interpretation of this Utah statute is a question of
Utah law. 5

If the Utah Legislature deliberately limited its waiver of sovereign immunity to its own
courts, the question then becomes whether that limitation is waivable. Whether the Office of the
Attorney General of Utah (the "Utah AG"}---a member of Utah's executive branch of
government-may override a statute enacted by Utah's legislative branch of government is a
question of state law.
While there is no controlling federal law addressing whether state actors may waive the
State of Utah's sovereign immunity in contravention of the provisions of the Immunity Act,
federal courts have allowed the Utah AG to waive the state's Eleventh Amendment immunity by
removing cases to federal court or otherwise voluntarily invoking federal court jurisdiction. See,

e.g., Gallagher, 502 F.2d at 830; Sutton, 173 F.3d at 1235-36. However, Gallagher did not
decide whether a state official who removed a case to federal court had authority under Utah law
to waive Eleventh Amendment immunity. Nor did Sutton analyze whether the Utah AG had
authority under Utah law to waive the state's immunity by removing the case to federal court,
noting only that not recognizing the waiver of Eleventh Amendment immunity by the Utah AG
would be "grossly inequitable." Sutton, 173 F.3d at 1236. But the equities that concerned the

Sutton court do not appear to be at play in this case-Defendants did not remove this case to
federal court or otherwise voluntarily invoke this court's jurisdiction. Instead, GMW brought
state law claims against Defendants in federal court in apparent contravention of the Immunity
Act's jurisdiction and venue provisions. Thus, the question here is whether litigants may ignore
the Utah Legislature's express limitation on the State's waiver of sovereign immunity by

5

The implication of that interpretation on this court's jurisdiction and whether that means that Utah has
unequivocally intended to waive its sovereign immunity remain questions of federal law for this court to answer. See
Lapides, 535 U.S. at 622-23 (2002) ("[W]hether a particular set of state laws, rules, or activities amounts to a
waiver of the State's [sovereign] immunity is a question of federal law.").

10
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bringing suits against the State in federal court so long as the Utah AG also is willing to ignore
those limitations. In the absence of authority on the question, the court requests guidance from
the Utah Supreme Court as to whether Utah law allows for the Utah AG or another governmental
litigant to waive the jurisdiction and venue conditions of the Immunity Act. Once this question of
Utah law is answered, this court can then decide the effect of that law as it relates to this court's
jurisdiction.
ORDER

Based on the foregoing, the court hereby ORDERS that, pursuant to Rule 41 of the Utah
Rules of Appellate Procedure, the questions articulated above be certified to the Utah Supreme
Court. It is further ORDERED that the Clerk of this court transmit a copy of this certification to
the parties and submit to the Utah Supreme Court a certified copy of this certification. Upon
request by the Utah Supreme Court, this court further orders the Clerk to transmit to the Utah
Supreme Court all or any portion of the record in this matter.
IT IS SO ORDERED.
DATED this 21st day of April, 2017.
BY THE COURT:

Jlgj{RR~ ~ ~
United States District Judge

II
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Articles of Incorporation

of

Utah State University Advanced Weather Systems Foundation
A Utah Nunproiit Coiporation

The undersigned, for the purpose of funning a nonprofit corporation under the U1Bh Revised
Nonp10fit Corporation Act (the ''Nonprofit Ad'). hereby adopt the following Articles of
Incorporation and certify as follows:

Ariir.lel.
Corporate Name
The name of the corporation (the "Corpomtion") is Utah State University Advanced
Weather Systems Foundation.

0

I

Articlell.
Purposes and Powers

Tlus Corporation is Ol'ganized excluaively for charitable, religious, scientific ~
• educational purposes os defined in Scot.ion S01(o)(3) of the Intemal Revenue Code of 1986
("]RCj, as amended, or 1he corresponding section of any future federal tax code, including, for
suoh pw:poaCB:
A.
To benefi~ perfoffll the ftmctfonll of. and carry out the pUIPOses ofU1ah State
University of AgricuJture and Applied Science ("Utah State University"}, a body politic and
corporate that is described under IRC § S01(c){3), and any related, affiliated, a]!d successor
organiz.ations that are qualified under me § 501(0)(3) (the "Supported Organization'').

0

co

-'
vi

--..
>

0
CD
~

n

<
0

B.
To operate as a supporting organiz.ation (witbin the msaning ofIR.C § S09(a)(3))
with respect to the Supported Organization.
C.
Without limitation, to perform scientific research relating to advanced weather
systems; ~ sensor and satellite design, d6Vclopment, construc1ion, and implementation;

and weather data oolleotlon, analysis, processing, and distribution,
D.

Without limitation, to provide educational opportunities for undergraduate and

gmdu~to :1tw:lcnt~ rating to cnginooring, software desisn and development, product design and

dcvelopmmt, and business development through internships, externships, and other ~ch
opportunities in all fields relating to advanced weather systems.
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E.
To pursue such other activities as may be determined by the Board of Di.rectors
consistent with the requirements of IR.C §§ 50l(c)(3) and 509(a)(3).
The Corporation shall have all powers necessary and incidental to carrying out the
putposes for which the corporation is formed.
ArilclolIL

Members ond Shares
The Corporation shall have one member {the "Member"), which shall be Utah State
Univermty. The Member Rhall be a voting member. The Corporation shall not issue shares of
Stol)k evidencing membership in the Corporation.
Article JV.

Board of Directors
The Corporation shall be governed by a Board of Directors, as set forth in the, Bylaws.
The number of directors constituting the Board of Directors shall not be less than three, with the
exact number of dtreotors lO be deteanined by the Member In acccrdanco with tho Byl11\W, Tho
directors shall be appointed by the Member in the manner set forth in tho Bylaws. The Board
w.ul tho MCJU.bor shall have the authority to adopt mid amend tho Bylcms and to tab ony Action.
not otherwise prohibited by applicable statute, theso Artides or tho aylaws.
The names and street addresses of the persons who are to serve as the initial directots, who
shall serve mtil their succeHors are elected end qualified or until their earlier-death, reslgnatien-Gr

removal, are as specified below. Tho rights, privileges and duties of the directors and the manner of
their election and removal shall be as set forth in the Bylaws.

ADDRESS
RobertT. Behunin
David 'f. Cowley

1780 North Research Park:Way, Suite 108
North Logan, UT 84341
Old Main 124, 144.5 014 Main HlJl

Logan, UT 84322
Dwight B. Davis

Old Main 122, 1445 Old Main Hill
Logan, UT 84322

2
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Article V.
LbnltatJons

A
No part of the net earnings of1he Corporation shall inure to the benefit of, or be
distributable to, its directors, officers or other prlvato persons, except that the Corporation shall
be authori1.ed and empowered to pay reasonable compensation for services rende.red tllld to make
payments and distributions in furtherance of the purposes set forth in Artlclc II hereof. No
substanUal patt of\he actlvlttes of the Corpomtion 8hall be tho canying on ofpropcganda, or
otherwise attemptlng1o influence legislation, and the Cotpomtion shall not participme in, or
intavcnc in {inchlding 1ho publishing or disfnoution of statements) any political campaign on
behalf of or in opposition to any candidate for publio office, Notwithstanding any other
proviaion of thcso articles, the Corporation sball not carry on any other antivities nnt pennitted to
be carried on (i) by a corporation exempt from federal income tax under IRC § 501(0)(3). or
corresponding section of any future federal tax code, or (rl) by a corporation. con1rtoutions to
which are deductible under me § 170(0)(2), or cmresponding section of aby future fedcta1 tax
code.

B.
Notwithstanding 1h6 relationship of the Corporation to the Supported
Organization. absent a guaranty or other legally enforceable obligation. for the debts or liabilities
of another, the Corporation shall only be liable for its own debts and obligations and shall not be
obligated for eny debt, liability, obligation, contraot or commitment of the Supported
Organiution or any of their affiliates, subsidiaries, agents, officers, employees, members or
representatives.
Article VI.
Distribution of Assets upon Dlssoludon

In the event of the dissolution of the Corporation, the remaining net amets are to bo
diatributed to Utah State Univenity. If Utah State Univendty cannot receive 1he rem,rining net
assets, then those assets shall be distributed, as determined by the Board of Diredom, to an
organization or organimtions of similar purposes which shall bo described under JRC §
501(c)(3), or shall be distn'buted to the State ofUtahfor apublio purpose. Any suoh assets not so
disposed of shall be, disposed ofby a court of competent jurisdiction of the county in which 1he
principal office of the Corporation is then located, exclusively for such purposes orto such

organimon or organizations, as said Comt shall determine, which are organized ancr operated
exclusively for such purposes.
Article VIL
Ellmination of Certain Liabilities or Board Members

There shall be no personal liability, either direct or indirect, of eny direotor of the
Corporation to the Curpomtion or to ias mc.mbors for monctury damages for sny aoti.on taken or
any flillw-e to take action as a director; exoopt that this provision shall not eliminate the liability
of a director 1o the Coiporation or to its Member for mone1ary damages for any breach. act.
omission or transaction as to which the Nonprofit Act (as in effeet from time to time) prohibits
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expressly the elimination of liability. This provision shall not limit the rights of directors of the
Corporation for indemnification or other assistance from 1he Corporation. 'Ibis provision shall
not restrict or otherwise diminish the provisions of Section l 6-&l-823 of the Nonprofit Act
(concerning limitation of liability of directors to a nonprofit corporation or its members, with

certain exceptions), any amendment or succeasor pt'Ovislon to such Section, or any other law
limiting or eHmlnsting-liabilities. Any repeal or modification of the provision of 1he Act which
peanits the elimination of liability of directors deserlbed In this Article shall not a.tlbct adversely
any eUmiostion of liability, right or protection of a director of the Corporation wi1h respect to
any breach, act, omlssion, or ttansactlou of such dimclur uccurrlng pl"ior to ihc time of such
repeal or modification.
ArtieJeVID.
A1nendment of Articles
These Articl~ may be amended or repealed, 1n whole or in~ by the Member.

A:a.TICLE IX
INCORPORATORS

The names and street addlesses of the incorporators me as follows:

ADDRESS
Robert T. Behunin

1780 North Research Park Way, Suite 108
North Logan. UT 84341

David T. Cowley

Old Main 124, 1445 Old Main Hill
T.ogan. trr 84322

Dwight'B. Davis

Old Main 122, 144S Old Main Hill
Logan, UT 84322
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AlmCLBX

· RBGJmtruw AGJNTAND ADDRps
The name and street address of the corporation•s noncommercial registered agent are:
Robert T. Behunin. 1780 North R.eaearm Parle Way, Suite 108, North Logan, ur 84341.

Executedesoftbe·7thdeyofJamwy,2013.

'f//

@~.
~

j

C

.....,,c,~ - -

Incorporator

~~

Incorporator
1214264
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A

State of Utah
Department of Commerce

~

Janwuy 2, 2013
Sanmet Lambert

Email:slambert@rqn.co
RB: Utah State Univemity Advanced Weather Systems Foundation
Dear Ms. Lambert:
. TheDivisionof~Protection,pursuanttoU.c.A.§§ 16-6a-401; 16-10a-401, 1611-16. 42-2.-6.6. 41-28-102. or 41-2o-106. hereby gives im writte.n comentto your use of
1he above referenced name, subject to its availability and approval by 1he Division of
Corporations & Commercial Code.

. ii
I

I

If you have any quemons, please call.
Sincerely,
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BYLAWS
OF
UTAH STATE UNIVERSITY ADVANCED WEATHER SYSTEMS FOUNDATION

A Utah Nonprofit Corporation
These bylaws (the "Bylaws") are adopted for the governance of UTAH STATE
a Utah nonprofit Corporation
(herein referred to as the "Corporation").

UNIVERSITY ADVANCED WEATHER SYSTEMS FOUNDATION,

ARTICLE I
REGISTERED OFFICE

The name and street address of the Corporation's noncommercial registered agent
appointed pursuant to the Utah Model Registered Agents Act, Title 16, Chapter 17 of the Utah
Code Annotated, as amended, shall be as set forth in the Corporation's Articles of Incorporation
or annual report. The registered agent is subject to change from time to time by the Board of
Directors, by the officers of the Corporation, or as otherwise provided by the Utah Revised
Nonprofit Corporation Act (the "Act").
ARTICLE II
SOLE MEMBER AND SHARES

Utah State University ("USU") shall be the sole member of the Corporation. USU is a
voting member. The Corporation shall not issue shares of stock evidencing membership in the
Corporation.
ARTICLE Ill
BOARD OF DIRECTORS

Section 3.1. General Powers. The business and affairs of the Corporation shall be
managed by its Board of Directors, except as otherwise provided in the Act, the Articles of
Incorporation, or these bylaws.
Section 3. 2. Number, Tenure, Appointment, and Removal
(a)
Number. The number of directors of the Board of Directors shall be at
least three (3 ), but may be more as determined by USU.
(b)
Tenure. The members of the Board of Directors shall serve until their
successors are duly appointed and qualified or until their prior removal, death, or
resignation. Despite the expiration of a director's term, the director shall continue to
serve until the election and qualification of a successor or until there is a decrease in the
number of directors, or until such director's earlier death, resignation, or removal from
office.
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(c)
Appointment. The directors shall be appointed and their vacancies filled
in the manner set forth in this section. Each of the directors shall be appointed and their
vacancies filled by USU, an organization described in IRC Section 509(a)(l); provided
that if any of the directors appointed by USU are "disqualified persons" ineligible for
control within the meaning of IRC Section 509(a)(3)(C), then such directors shall
constitute fewer than half of the total number of directors. USU shall communicate its
respective elections and appointments in meetings of the Board called for the purpose of
transacting such business or in such other manner reasonable for such purpose.
(d)
Removal. Any director may be removed at any time, with or without
cause, by USU.
Section 3.3. Vacancies. Any director may resign at any time by giving written notice to
USU and the Board of Directors. Such resignation shall take effect at the time specified therein,
and unless otherwise specified therein, the acceptance of such resignation shall not be necessary
to make it effective. Any vacancy occurring in the Board of Directors shall be filled in the same
manner as set forth in Section 3.2. Any directorship to be filled by reason of an increase in the
number of directors shall be filled according to the procedure set forth in Section 3.2(c); a
director so chosen shall hold office until the end of the term designated for the position so
created and thereafter until the director's successor shall have been elected and qualified, or until
the director's earlier death, resignation or removal. If any question arises concerning the
application of Section 3 .2(c) to the election or appointment of directors, such question shall be
resolved in deference to the right of USU to select all of the directors and continued qualification
of the Corporation under IRC Sections 501(c)(3) and 509(a)(3).
Section 3.4. Standards of Conduct. A director (or an officer) shall discharge his or her
duties as director (or officer):

(a)

In good faith;

(b)
With the care an ordinarily prudent individual in a like position would
exercise under similar circumstances; and
(c)
In a manner the director (or officer) reasonably believes to be in the best
interest of the Corporation.
Section 3. 5. Regular Meetings. Regular meetings of the Board of Directors shall be held
at such time and place as may be determined by the Board of Directors, for the purpose of
transaction of such business as may come before the meeting. The Board of Directors may
provide by resolution the time and place, either within or outside the State of Utah, for the
holding of regular meetings.
Section 3. 6. Special Meetings. Special meetings of the Board of Directors may be called
by or at the request of any member of the Board of Directors or by USU. The person authorized
to call special meetings of the Board of Directors may fix any place as the place, either within or
outside Utah~ for holding any special meeting of the Board of Directors called by them.

2
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Section 3. 7. Annual Meetings. One of the regular meetings of the Board of Directors
described above in Section 3.5 shall be designated as the Annual Meeting for the purposes of
organization, election of directors and officers and the transaction of other business.
Section 3.8. Notice. Notice of each meeting of the Board of Directors stating the place,
day and hour of the meeting shall be given to each director at the director's business address at
least five days prior thereto by the mailing of written notice by first class, certified or registered
mail, or at least two business days prior thereto by personal delivery of written notice or by
telephonic, electronic or facsimile notice (and the method of notice need not be the same as to
each director). If mailed, such notice shall be deemed to be given when deposited in the United
States mail, with postage thereon prepaid. If transmitted electronically or by facsimile, such
notice shall be deemed to be given when the transmission is completed. Any director may waive
notice of any meeting before, at or after such meeting. The attendance of a director at a meeting
shall constitute a waiver of notice of such meeting, unless the director, at the beginning of the
meeting or promptly upon later arrival, objects to holding the meeting because of lack or notice or
defective notice, and after objecting, the director does not vote for or assent to action taken at the
meeting with respect to the purpose. If special notice was required for a particular purpose, the
director must object to the purpose for which the special notice was required, and after objecting,
refrain from voting for or assenting to the action taken at the meeting with respect to the purpose, or
the director's attendance will constitute a waiver of notice.
Section 3. 9. Quorum and Voting. A majority of the directors shall constitute a quorum
for the transaction of business at any meeting of the Board of Directors, and, except for the
election and appointment of directors, the vote of a majority of the directors present in person at
a meeting at which a quorum is present shall be the act of the Board of Directors. If less than a
quorum is present at a meeting, a majority of the directors present may adjourn the meeting from
time to time without further notice other than an announcement at the meeting, until a quorum
shall be present.
Section 3. I 0. Proxies. A director may not exercise his voting rights by proxy.
Section 3.11. Compensation. Directors shall not receive compensation for their services
as such, although reasonable stipends and expenses for directors for attendance at Board of
Director meetings may be paid or reimbursed by the Corporation. Directors shall not be
disqualified to receive reasonable compensation for services rendered to or for the benefit of the
Corporation in any other capacity.
Section 3.12. Executive and Other Committees. By one or more resolutions adopted by a
majority of the directors then in office, the Board of Directors may designate from among its
members an executive committee and one or more other committees, each of which, to the extent
provided in the resolution establishing such committee, shall have and may exercise all of the
authority of the Board of Directors, except as prohibited by statute. Each committee shall be
comprised of at least two (2) directors appointed by the Board of Directors. The delegation of
authority to any committee shall not operate to relieve the Board of Directors or any member of
the Board of Directors from any responsibility imposed by law. Rules governing procedures for

3
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meetings of any committee of the Board of Directors shall be as established by the Board of
Directors, or in the absence thereof, by the committee itself.
Section 3.13. Meetings by Telecommunication. Members of the Board of Directors or
any committee thereof may participate in a meeting of the Board of Directors or committee by
any means of communications so long as all individuals participating in the meeting can hear one
another. Such participation shall constitute presence in person at the meeting.
Section 3.14. Action Without a Meeting. Any action required or pennitted to be taken at a
meeting of the Board of Directors may be taken without a meeting if each and every member of the
Board of Directors in writing either (a) votes for the action (b) votes against the action or abstains
from voting and waives the right to demand that action not be taken without a meeting. Action is
taken under this section only if the affinnative vote for the action equals or exceeds the minimum
number of votes that would be necessary to take the action at a meeting at which all of the directors
then in office were present and voted. An action taken pursuant to this section will not be effective
unless the Corporation receives writings describing the action taken, satisfying the above
requirements, signed by all of the directors, and not revoked by any director.
Section 3.15. Chairman of the Board. The chainnan of the Board of Directors shall be
selected (and removed) by USU and shall (i) preside at all meetings of the Board of Directors;
(ii) see that all orders and resolutions of the Board of Directors are carried into effect; and (iii)
perfonn all other duties incident to the office of chainnan of the Board of Directors and as from
time to time may be assigned to the chairman by the Board of Directors or USU.
ARTICLE

IV

OFFICERS AND AGENTS

Section 4.1. Number and Qualifications. The officers of the Corporation shall be a
Laboratory Director and a Business Operations Director. With USU approval, the Board of
Directors may also elect or appoint such other officers, assistant officers and agents, including an
executive director, a controller, assistant secretaries and assistant business operations directors,
as it may consider necessary. One individual may hold more than one office at a time.
Section 4.2. Power/Duties. The Board of Directors may delegate to any officer of the
Corporation or any committee of the Board of Directors the power to appoint, remove and prescribe
the duties of other officers, assistant officers, agents and employees.
Section 4. 3. Resignation. An officer may resign at any time by giving written notice of
resignation to the Corporation. An officer's resignation shall take effect at the time specified in the
notice, and unless otherwise specified therein, the acceptance of such resignation shall not be
necessary to make it effective.
Section 4. 4. Election and Term of Office. The officers of the Corporation shall be elected
by the Board of Directors at each annual meeting, or, if the term of office exceeds one year, at
the meeting which coincides with the conclusion of the given term. If the election of officers
shall not be held at such meeting. such election shall be held as soon as convenient thereafter.
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Each officer shall hold office until the officer's successor shall have been duly elected and shall
have qualified, or until the officer's earlier death, resignation or removal.

Section 4. 5. Removal. An officer, assistant, agent, or employee may be removed, with or
without cause, at any time: (i) in the case of an officer, assistant, agent, or employee appointed by
the Board of Directors, only by resolution of the Board of Directors or by USU; and (ii) in the case
of any other officer, assistant, agent or employee, by any officer of the Corporation or committee of
the Board of Directors upon who or which such power of removal may be conferred by the Board of
Directors or by USU, but such removal shall be without prejudice to the contract rights, if any, of
the individual so removed.
Section 4. 6. Vacancies. A vacancy in any office because of death, resignation, removal,
disqualification, or otherwise may be filled by the Board of Directors for the unexpired portion of
the tenn.
Section 4. 7. Compensation. The compensation of the officers shall be fixed from time to
time by the Board of Directors based upon the fair value of services rendered by such officers.
Section 4.8. Authority and Duties of Officers. The officers of the Corporation shall have
the authority and shall exercise the powers and perform the duties specified below and as may be
additionally specified by the Board of Directors, USU, or these bylaws, except that in any event
each officer shall exercise such powers and perform such duties as may be required by law.

(a)
Laboratory Director. The Laboratory Director shall, subject to the
direction and supervision of the chairman of the Board of Directors and the Board of
Directors, (i) have general and active control of its affairs and business and general
supervision of its officers, agents, and employees; (ii) see that all orders and resolutions
of the Board of Directors are carried into effect; and (iii) perform all other duties incident
to the office of Laboratory Director and as from time to time may be assigned to the
Laboratory Director by the Board of Directors.
(b)
Secretary. The secretary shall: (i) keep the minutes of the proceedings of
the Board of Directors and any committees of the Board of Directors; (ii) see that all
notices are duly given in accordance with the provisions of these bylaws or as required by
law; (iii) be custodian of the corporate records and of the seal of the Corporation; and
(iv) in general, perform all duties incident to the office of secretary and such other duties
as from time to time may be assigned to the secretary by the Board of Directors.
Assistant secretaries, if any, shall have the same duties and powers, subject to supervision
by the secretary.
(c)
Business Operations Director. The Business Operations Director shall:
(i) be the principal financial officer of the Corporation and have the care and custody of
all its funds, securities, evidences of indebtedness, and other personal property and
deposit the same in accordance with the instructions of the Board of Directors;
(ii) receive and give receipts for moneys paid in on account of the Corporation, and pay
out of the funds on hand all bills, payrolls and other just debts of the Corporation of
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whatever nature upon maturity; (iii) unless there is a controller, be the principal
accounting officer of the Corporation and as such prescribe and maintain the methods and
systems of accounting to be followed, keep complete books and records of account,
prepare and file all local, state and federal tax returns and related documents, prescribe
and maintain an adequate system of internal audit, and prepare and furnish to the
Laboratory Director and the Board of Directors statements of account showing the
financial position of the Corporation and the results of its operations; (iv) upon request of
the Board of Directors, make such reports to it as may be required at any time; and
(v) perform all other duties incident to the office of Business Operations Director and
such other duties as from time to time may be assigned to the Business Operations
Director by the Laboratory Director or the Board of Directors. Assistant business
operations director, if any, shall have the same powers and duties, subject to supervision
by the Business Operations Director.
ARTICLEV
EXECUTION OF INSTRUMENTS

Section 5.1. Checks, Drafts, etc. All checks, drafts, and orders for payment of money, and
notes or other evidences of indebtedness issued in the name of the Corporation shall be signed by
such officer or officers, or agent or agents of the Corporation and in such manner as shall from time
to time be determined by resolution of the Board of Directors.
Section 5.2 Deposits. All funds of the Corporation not otherwise employed shall be
deposited from time to time to the credit of the Corporation in such banks, trust companies or other
depositaries as the Board of Directors may select.
Section 5.3. Contracts. The Board of Directors may authorize any officer or officers, or
agent or agents, to enter into any contract or execute and deliver any instrument in the name of and
on behalf of the Corporation, and such authority may be general or confined to specific instances.
Section 5.4. Conflicts of Interest. The directors and officers of the Corporation shall have
no undisclosed economic interest in the process of securing contracts. No bid or contract may be
awarded to (i) a director or officer of this Corporation, (ii) any entity which such individual owns,
directly or indirectly or through relatives, more than thirty-five percent (35%) of the voting interest
thereof, (iii) any entity of which such individual is a director or officer, or has a financial interest, or
(iv) a relative of such individual, meaning his or her spouse, ancestor, brother, sister, children,
grandchildren or the spouses of brothers, sisters, children or grandchildren, unless such relationship
has been disclosed to the Board of Directors and the Board of Directors or committee thereof in
good faith authorizes the award by the affirmative vote of a majority of the disinterested directors,
even though the disinterested directors are less than a quorum.
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ARTICLE

VI

INDEMNIFICATION

Section 6.1. Indemnification.

(a)
To the extent allowed by the Articles of Incorporation and law, the
Corporation shall indemnify against reasonable expenses incurred in the proceeding, any
director or officer who was successful on the merits in any proceeding or matter in the
proceeding, to which the director was a party by reason of having served as a director or
officer of the Corporation.
(b)
The Corporation may indemnify an individual made a party to a proceeding
because the individual is or was a director, officer, employee, fiduciary or agent of the
Corporation or of any other corporation at the request of the Corporation, or by reason of
any action alleged to have been taken, omitted or neglected as such director, officer,
employee, fiduciary or agent against reasonable expenses incurred in connection with the
proceeding, if:
1.

the individual's conduct was in good faith;

2.
the individual reasonably believed that the individual's conduct was
in the corporation's best interests; and
3.
in the case of any criminal proceeding, the individual had no
reasonable cause to believe the individual's conduct was unlawful.
(c)
The Corporation shall not indemnify a director, or officer, employee,
fiduciary, or agent in connection with a proceeding in which such individual was adjudged
liable to the Corporation, or in connection with any other proceeding charging that the
individual derived an improper personal benefit, whether or not involving action in the
individual's official capacity, in which proceeding the individual was adjudged liable on the
basis that the individual derived an improper personal benefit
Section 6. 2. Advances of Costs and Expenses. The Corporation may pay for reasonable
expenses incurred by a director, officer, employee, or agent (in defending a civil or criminal action,
suit or proceeding) who is a party to a proceeding in advance of final disposition of the proceeding
if:

(a)
the individual furnishes the Corporation a written affirmation of the
individual's good faith belief that the individual has met the applicable standard of conduct
described above in Section 6.1;
(b)
the individual furnishes the Corporation a written undertaking, executed
personally or on the individual's behalf, to repay the advance, if it is ultimately determined
that the individual did not meet the standard of conduct; and
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(c)
a determination is made that the facts then know to those making the
detennination would not preclude indemnification.

Section 6. 3. Insurance. By action of the Board of Directors, notwithstanding any interest
of the directors in such action, the Corporation may purchase and maintain insurance, in such
amounts as the Board of Directors may deem appropriate, on behalf of any individual
indemnified hereunder against any liability asserted against such individual and incurred by such
individual in such individual's capacity of or arising out of such individual's status as an agent of
the Corporation, whether or not the Corporation would have the power to indemnify such
individual against such liability under applicable provisions of law. The Corporation may also
purchase and maintain insurance, in such amounts as the Board of Directors may deem
appropriate, to insure the Corporation against any liability, including without limitation, any
liability for the indemnifications provided in this Article.
Section 6. 4. Right to Impose Conditions to Indemnification. The Corporation shall have
the right to impose, as conditions to any indemnification provided or permitted in this Article,
such reasonable requirements and conditions as the Board of Directors may deem appropriate in
each specific case, including but not limited to any one or more of the following: (a) that any
counsel representing the individual to be indemnified in connection with the defense or
settlement of any action shall be counsel that is mutually agreeable to the individual to be
indemnified and to the Corporation; (b) that the Corporation shall have the right, at its option, to
assume and control the defense or settlement of any claim or proceeding made, initiated or
threatened against the individual to be indemnified; and (c) that the Corporation shall be
subrogated, to the extent of any payments made by way of indemnification, to all of the
indemnified individual's right of recovery, and that the individual to be indemnified shall
execute all writings and do everything necessary to assure such rights of subrogation to the
Corporation.
Section 6.5. Limitation on Indemnification. Notwithstanding any other provision of
these bylaws, the Corporation shall neither indemnify any individual nor purchase any insurance
in any manner or to any extent that would jeopardize or be inconsistent with qualification of the
Corporation as an organization described in Section 50l(c)(3) of the Internal Revenue Code
("!RC") or would result in liability under IRC Section 4941.
ARTICLE

VII

LIMITATION ON LIABILITY

No director or officer of this Corporation shall be personally liable to the Corporation for
civil claims arising from acts or omissions made in the performance of such individual's duties
as a director or officer, unless the acts or omissions are the result of such individual's intentional
misconduct.

8
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ARTICLE VIII
LIMITATIONS

Section 8.1. Prohibition Against Sharing in Corporate Earnings. No director, officer or
employee of or individual connected with the Corporation, or any other private individual shall
receive at any time any of the net earnings or pecuniary profit from the operations of the
Corporation, provided that this shall not prevent the payment to any such individual of such
reasonable compensation for services rendered to or for the Corporation in effecting any of its
purposes as shall be fixed by the Board of Directors; and no such individual or individuals shall be
entitled to share in the distribution of any of the corporate assets upon the dissolution of the
Corporation. All directors of the Corporation shall be deemed to have expressly consented and
agreed that upon such dissolution or winding up of the affairs of the Corporation, whether voluntary
or involuntary, the assets of the Corporation, after all debts have been satisfied, then remaining in
the hands of the Board of Directors shall be distributed, transferred, conveyed, delivered, and paid
over, in such amounts as the Board of Directors may determine or as may be determined by a court
of competent jurisdiction upon application of the Board of Directors, exclusive to charitable,
religious, scientific, literary, or educational organizations which would then qualify under the
provisions of IRC Section 50l(c)(3) or the regulations promulgated thereunder (the "Regulations")
as they now exist or as they may hereafter be amended.
Section 8. 2. Exempt Activities. Notwithstanding any other provision of these bylaws, no
director, officer, employee, or representative of this Corporation shall take any action or carry on
any activity by or on behalf of the Corporation not permitted to be taken or carried on by a
supporting organization exempt under IRC Section 509(a)(3) and Regulations Section l.509(a)-4(k)
and such other sections of the Regulations as they now exist or as they may hereafter be amended,
or by an organization contributions to which are deductible under IRC Section 170(c)(2) and
Regulations as they now exist or as they may hereafter be amended.
ARTICLE

IX

MISCELLANEOUS

Section 9.1. Account Books, Minutes, Etc. The Corporation shall keep correct and
complete books and records of account and shall also keep minutes of the proceedings of its
Board of Directors and committees. All books and records of the Corporation may be inspected
by any director, such director's authorized agent or attorney, for any proper purpose at any
reasonable time.
Section 9.2. Fiscal Year. The fiscal year of the Corporation shall be July I to June 30,
but may be adjusted by the Board of Directors.
Section 9. 3. Conveyances and Encumbrances. Property of the Corporation may be
assigned, conveyed or encumbered by such officers of the Corporation as may be authorized to
do so by the Board of Directors, and such authorized individuals shall have power to execute and
deliver any and all instruments of assignment, conveyance and encumbrance; however, the sale,

9
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exchange, lease or other disposition of all or substantially all of the property and assets of the
Corporation shall be authorized only in the manner prescribed by applicable statute.

Section 9. 4. Designated Contributions. The Corporation may accept any designated
contribution, grant, bequest, or devise consistent with its general charitable and tax-exempt
purposes, as set forth in the Articles of Incorporation. As so limited, donor-designated
contributions will be accepted for special funds, purposes or uses, and such designations
generally will be honored. However, the Corporation shall reserve all right, title and interest in
and to and control of such contributions, as well as full discretion as to the ultimate expenditure
or distribution thereof in connection with any special fund, purpose or use. Further, the
Corporation shall acquire and retain sufficient control over all donated funds (including
designated contributions) to assure that such funds will be used to carry out the Corporation's
tax-exempt purposes.
Section 9.5. Loans to Directors and Officers Prohibited. No loans shall be made by the
Corporation to any of its directors or officers.
Section 9.6. References to Internal Revenue Code. All references in these bylaws to
provisions of the Internal Revenue Code are to the provisions of the Internal Revenue Code of
1986, as amended, and shall include the corresponding provisions of any subsequent federal tax
laws.
Section 9. 7. Amendment. The power to alter, amend, restate or repeal these bylaws and
adopt new bylaws shall be vested in the Board of Directors. Any amendment must be approved
by an affinnative vote of a majority of the directors at any regular or special meeting of the
Board of Directors.
Section 9.8. Severability. The invalidity of any provision of these bylaws shall not affect
the other provisions hereof, and in such event these bylaws shall be construed in all respects as if
such invalid provision were omitted.

IO
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UTAH STATE UNIVERSITY ADVAN CED WEATHER SYSTEMS FOUNDATION
BYLAWS CERTIFICATE
The undersigned certifies that he is the Secretary of UTAH STA TE UNIVERSITY ADVANCED
WEATHER SYSTEMS FOUNDATION,

a Utah nonprofit corporation, and that, as such, he is

authorized to execute this certificate on behalf of said corporation, and further certifies that
attached hereto is a complete and correct copy of the presently effective bylaws of said
corporation.
Dated effective as of January 8, 2013.

11
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Utah State University Advanced Weather Systems Foundation
RESOLUTION
Resolution Number: Rl-03.05.2013
We, the undersigned, being all the directors of this corporation consent and agree to the
following as of March 5, 2013:
Adopt the Bylaws as presented in the March 5, 2013 Board Meeting.
The officers of this corporation are authorized to perform the acts to carry out this
corporate resolution.

I

,,,----- .

3
Robert T. Behunin

Date'

David Cowley

Date

~

3
Dwight Davis

~

s

2~)3

Date
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Utah Code Ann.§ 63G-7-102
U.C.A. 1953 § 63G-7-102
Formerly cited as UT ST§ 63-3od-102
§ 63G-7-102. Definitions

As used in this chapter:
(1) "Arises out of or in connection with, or results from," when used to describe the relationship between conduct or
a condition and an injury, means that:
(a) there is some causal relationship between the conduct or condition and the injury;
(b) the causal relationship is more than any causal connection but less than proximate cause; and
(c) the causal relationship is sufficient to conclude that the injury originates with, flows from, or is incident to the
conduct or condition.
(2) "Claim" means any asserted demand for or cause of action for money or damages, whether arising under the
common law, under state constitutional provisions, or under state statutes, against a governmental entity or against
an employee in the employee's personal capacity.
(3)(a) "Employee" includes:
(i) a governmental entity's officers, employees, servants, trustees, or commissioners;
(ii) members of a governing body;
(iii) members of a government entity board;

(iv) members of a government entity commission;
(v) members of an advisory body, officers, and employees of a Children's Justice Center created in accordance
with Section 67-Sb-102;
(vi) student teachers holding a letter of authorization in accordance with Sections 53A-6-l 03 and 53A-6-l 04;
(vii) educational aides;
(viii) students engaged in providing services to members of the public in the course of an approved medical,
nursing, or other professional health care clinical training program;
(ix) volunteers as defined by Subsection 67-20-2(3); and
(x) tutors.
(b) "Employee" includes all of the positions identified in Subsection (3)(a), whether or not the individual holding
that position receives compensation.
(c) "Employee" does not include an independent contractor.
(4) "Governmental entity" means the state and its political subdivisions as both are defined in this section.
(5)(a) "Governmental function" means each activity, undertaking, or operation of a governmental entity.
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(b) "Governmental function" includes each act1v1ty, undertaking, or operation perfonned by a department,
agency, employee, agent, or officer of a governmental entity.
{c) "Governmental function" includes a governmental entity's failure to act.
(6) "Injury" means death, injury to a person, damage to or loss of property, or any other injury that a person may
suffer to the person or estate, that would be actionable ifinflicted by a private person or the private person's agent.
(7) "Personal injury" means an injury of any kind other than property damage.
(8) "Political subdivision" means any county, city, town, school district, community reinvestment agency, special
improvement or taxing district, local district, special service district, an entity created by an interlocal agreement
adopted under Title 11, Chapter 13, lnterlocal Cooperation Act, or other governmental subdivision or public
corporation.
(9) "Property damage" means injury to, or loss of, any right, title, estate, or interest in real or personal property.
(10) "State" means the state of Utah, and includes each office, department, division, agency, authority, commission,
board, institution, hospital, college, university, Children's Justice Center, or other instrumentality of the state.
( 11) "Willful misconduct" means the intentional doing of a wrongful act, or the wrongful failure to act, without just
cause or excuse, where the actor is aware that the actor's conduct will probably result in injury.

Credits

Laws 2008, c. 382, § 1492, eff. May 5, 2008; Laws 2016, c. 350, § 167, eff. May IO, 2016; Laws 2017, c. 300, § 2,
eff. May 9, 2017.

U.C.A. 1953 § 630-7-102, UT ST§ 630-7-102
Current through the 2017 General Session.
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Utah Code Ann. § 63G-7-201
U.C.A.1953 § 63G-7-201
Formerly cited as UT ST § 63-3od-201
§ 63G-7-201. Immunity of governmental entities and employees from suit

(1) Except as otherwise provided in this chapter, each governmental entity and each employee of a governmental
entity are immune from suit for any injury that results from the exercise of a governmental function.

(2) Notwithstanding the waiver of immunity provisions of Section 630-7-301, a governmental entity, its officers,
and its employees are immune from suit for any injury or damage resulting from the implementation of or the failure
to implement measures to:
(a) control the causes of epidemic and communicable diseases and other conditions significantly affecting the
public health or necessary to protect the public health as set out in Title 26A, Chapter I, Local Health
Departments;
(b) investigate and control suspected bioterrorism and disease as set out in Title 26, Chapter 23b, Detection of
Public Health Emergencies Act;
(c) respond to a national, state, or local emergency, a public health emergency as defined in Section 26-23b-102,
or a declaration by the President of the United States or other federal official requesting public health related
activities, including the use, provision, operation, and management of:
(i) an emergency shelter;
(ii) housing;
(iii) a staging place; or

(iv) a medical facility; and
(d) adopt methods or measures, in accordance with Section 26-1-30, for health care providers, public health
entities, and health care insurers to coordinate among themselves to verify the identity of the individuals they
serve.
(3) A governmental entity, its officers, and its employees are immune from suit, and immunity is not waived, for any
injury if the injury arises out of or in connection with, or results from:
(a) a latent dangerous or latent defective condition of:
(i) any highway, road, street, alley, crosswalk, sidewalk, culvert, tunnel, bridge, or viaduct; or
(ii) another structure located on any of the items listed in Subsection (3)(a)(i); or

(b) a latent dangerous or latent defective condition of any public building, structure, dam, reservoir, or other
public improvement.
(4) A governmental entity, its officers, and its employees are immune from suit, and immunity is not waived, for any
injury proximately caused by a negligent act or omission of an employee committed within the scope of
employment, if the injury arises out of or in connection with, or results from:
(a) the exercise or performance, or the failure to exercise or perform, a discretionary function, whether or not the
discretion is abused;
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(b) assault, battery, false imprisonment, false arrest, malicious prosecution, intentional trespass, abuse of process,
libel, slander, deceit, interference with contract rights, infliction of mental anguish, or violation of civil rights;
(c) the issuance, denial, suspension, or revocation of, or the failure or refusal to issue, deny, suspend, or revoke,
any permit, license, certificate, approval, order, or similar authorization;
(d) a failure to make an inspection or making an inadequate or negligent inspection;
(e) the institution or prosecution of any judicial or administrative proceeding, even if malicious or without
probable cause;

(f) a misrepresentation by an employee whether or not the misrepresentation is negligent or intentional;
(g) a riot, unlawful assembly, public demonstration, mob violence, or civil disturbance;
(h) the collection or assessment of taxes;
(i) an activity of the Utah National Guard;

G) the incarceration of a person in a state prison, county or city jail, or other place of legal confinement;
(k) a natural condition on publicly owned or controlled land;

(I) a condition existing in connection with an abandoned mine or mining operation;
(m) an activity authorized by the School and Institutional Trust Lands Administration or the Division of Forestry,
Fire, and State Lands;
(n) the operation or existence of a pedestrian or equestrian trail that is along a ditch, canal, stream, or river,
regardless of ownership or operation of the ditch, canal, stream, or river, if:
(i) the trail is designated under a general plan adopted by a municipality under Section 10-9a-401 or by a
county under Section 17-27a-401;
(ii) the trail right-of-way or the right-of-way where the trail is located is open to public use as evidenced by a
written agreement between:
(A) the owner or operator of the trail right-of-way or of the right-of-way where the trail is located; and
(B) the municipality or county where the trail is located; and
(iii) the written agreement:
(A) contains a plan for operation and maintenance of the trail; and
(B) provides that an owner or operator of the trail right-of-way or of the right-of-way where the trail is
located has, at a minimum, the same level of immunity from suit as the governmental entity in connection
with or resulting from the use of the trail;
(o) research or implementation of cloud management or seeding for the clearing of fog;
(p) the management of flood waters, earthquakes, or natural disasters;
(q) the construction, repair, or operation of flood or storm systems;
(r) the operation of an emergency vehicle, while being driven in accordance with the requirements of Section 416a-212;
(s) the activity of:
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(i) providing emergency medical assistance;
(ii) fighting fire;
(iii) regulating, mitigating, or handling hazardous materials or hazardous wastes;

(iv) an emergency evacuation;
(v) transporting or removing an injured person to a place where emergency medical assistance can be rendered
or where the person can be transported by a licensed ambulance service; or
(vi) intervening during a dam emergency;
(t) the exercise or performance, or the failure to exercise or perform, any function pursuant to Title 73, Chapter
10, Board of Water Resources--Division of Water Resources;

(u) an unauthorized access to government records, data, or electronic information systems by any person or entity;
or
(v) an activity of wildlife, as defined in Section 23-13-2, that arises during the use of a public or private road.
Credits

Laws 2008, c. 382, § 1493, eff. May 5, 2008; Laws 2012, c. 24, § 2, eff. May 8, 2012; Laws 2015, c. 342, § 3, eff.
May 12, 2015; Laws 2016, c. 181, § 1, eff. May 10, 2016.
Notes of Decisions (210)

U.C.A. 1953 § 630-7-201, UT ST§ 630-7-201
Current through the 2017 General Session.
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Utah Code Ann. § 63G-7-401
U.C.A. 1953 § 63G-7-401
Formerly cited as UT ST § 63-3od-401
§ 63G-7-401. When a claim arises--Notice of claim requirements--Governmental entity statement--

Limits on challenging validity or timeliness of notice of claim

( 1)(a) Except as provided in Subsection (1 )(b ), a claim arises when the statute of limitations that would apply if the
claim were against a private person begins to run.
(b) The statute of limitations does not begin to run until a claimant knew, or with the exercise of reasonable
diligence should have known:
(i) that the claimant had a claim against the governmental entity or its employee; and
(ii) the identity of the governmental entity or the name of the employee.
(c) The burden to prove the exercise of reasonable diligence is upon the claimant.
(2) Any person having a claim against a governmental entity, or against its employee for an act or omission
occurring during the performance of the employee's duties, within the scope of employment, or under color of
authority shall file a written notice of claim with the entity before maintaining an action, regardless of whether or
not the function giving rise to the claim is characterized as governmental.
(3)(a) The notice of claim shall set forth:
(i) a brief statement of the facts;
(ii) the nature of the claim asserted;
(iii) the damages incurred by the claimant so far as they are known; and
(iv) if the claim is being pursued against a governmental employee individually as provided in Subsection 63G7-202(3)(c), the name of the employee.
(b) The notice of claim shall be:
(i) signed by the person making the claim or that person's agent, attorney, parent, or legal guardian; and
(ii) directed and delivered by hand or by mail according to the requirements of Section 68-3-8.5 to the office of:

(A) the city or town clerk, when the claim is against an incorporated city or town;
(B) the county clerk, when the claim is against a county;
(C) the superintendent or business administrator of the board, when the claim is against a school district or
board of education;

(D) the presiding officer or secretary/clerk of the board, when the claim is against a local district or special
service district;
(E) the attorney general, when the claim is against the state;
(F) a member of the governing board, the executive director, or executive secretary, when the claim is
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against any other public board, commission, or body; or
(0) the agent authorized by a governmental entity to receive the notice of claim by the governmental entity
under Subsection (5)(e).
(4)(a) If an injury that may reasonably be expected to result in a claim against a governmental entity is sustained by
a claimant who is under the age of majority or mentally incompetent, that governmental entity may file a request
with the court for the appointment of a guardian ad litem for the potential claimant.
(b) If a guardian ad litem is appointed, the time for filing a claim under Section 630-7-402 begins when the order
appointing the guardian is issued.
(5)(a) Each governmental entity subject to suit under this chapter shall file a statement with the Division of
Corporations and Commercial Code within the Department of Commerce containing:
(i) the name and address of the governmental entity;
(ii) the office or agent designated to receive a notice of claim; and
(iii) the address at which it is to be directed and delivered.

(b) Each governmental entity shall update its statement as necessary to ensure that the infonnation is accurate.
(c) The Division of Corporations and Commercial Code shall develop a form for governmental entities to
complete that provides the infonnation required by Subsection (5)(a).
(d)(i) A newly incorporated municipality shall file the statement required by Subsection (5)(a) promptly after the
lieutenant governor issues a certificate of incorporation under Section 67-la-6.5.
(ii) A newly incorporated local district shall file the statement required by Subsection (5)(a) at the time that the
written notice is filed with the lieutenant governor under Section 17B-1-215.
(e) A governmental entity may, in its statement, identify an agent authorized by the entity to accept notices of
claim on its behalf.
(6) The Division of Corporations and Commercial Code shall:
(a) maintain an index of the statements required by this section arranged both alphabetically by entity and by
county of operation; and
(b) make the indices available to the public both electronically and via hard copy.
(7) A governmental entity may not challenge the validity of a notice of claim on the grounds that it was not directed
and delivered to the proper office or agent if the error is caused by the governmental entity's failure to file or update
the statement required by Subsection (5).
(8) A governmental entity may not challenge the timeliness, under Section 630-7-402, of a notice of claim if:
(a) the claimant files a notice of claim with the governmental entity:
(i) in accordance with the requirements of this section; and
(ii) within 30 days after the expiration of the time for filing a notice of claim under Section 630-7-402;
(b) the claimant demonstrates that the claimant previously filed a notice of claim:
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(i) in accordance with the requirements of this section;
(ii) with an incorrect governmental entity;
(iii) in the good faith belief that the claimant was filing the notice of claim with the correct governmental entity;

(iv) within the time for filing a notice of claim under Section 630-7-402; and
(v) no earlier than 30 days before the expiration of the time for filing a notice of claim under Section 630-7402; and
{c) the claimant submits with the notice of claim:
(i) a copy of the previous notice of claim that was filed with a governmental entity other than the correct
governmental entity; and
(ii) proof of the date the previous notice of claim was filed.

Credits
Laws 2008, c. 382, § 1498, eff. May 5, 2008; Laws 2009, c. 350, § 64, eff. May 12, 2009; Laws 2014, c. 210, § I,
eff. May 13, 2014.
Notes of Decisions (133)

U.C.A. 1953 § 630-7-401, UT ST§ 630-7-401
Current through the 2017 General Session.
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Utah Code Ann. § 63G-7-501
U.C.A. 1953 § 63G-7-501
Formerly cited as UT ST § 63-3od-501
§ 63G-7-501. Jurisdiction of district courts over actions

(1) The district courts have exclusive, original jurisdiction over any action brought under this chapter.
(2) An action brought under this chapter may not be tried as a small claims action.
Credits
Laws 2008, c. 382, § 1501, eff. May 5, 2008.
Notes of Decisions (7)

U.C.A. 1953 § 63G-7-501, UT ST§ 63G-7-501
Current through the 2017 General Session.
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Utah Code Ann.§ 63G-7-502
U.C.A.1953 § 63G-7-502
Formerly cited as UT ST § 63-3od-502
§ 63G-7-502. Venue of actions

(1) Actions against the state may be brought in the county in which the claim arose or in Salt Lake County.
(2)(a) Actions against a county may be brought in the county in which the claim arose, or in the defendant county.
(b)(i) A district court judge of the defendant county may transfer venue to any county contiguous to the defendant
county.
(ii) A motion to transfer may be filed ex parte.
(3) Actions against all other political subdivisions, including cities and towns, shall be brought in the county in
which the political subdivision is located or in the county in which the claim arose.
Credits
Laws 2008, c. 382, § 1502, eff. May 5, 2008; Laws 2016, c. 33, § 1, eff. May 10, 2016.
Notes of Decisions (6)

U.C.A. 1953 § 63G-7-502, UT ST§ 63G-7-502
Current through the 2017 General Session.
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Utah Code Ann. § 63G-7-601
U.C.A. 1953 § 63G-7-601
Formerly cited as UT ST § 63-3od-601
§ 63G-7-601. Actions governed by Utah Rules of Civil Procedure--Undertaking required

( 1) An action brought under this chapter shall be governed by the Utah Rules of Civil Procedure to the extent that
they are consistent with this chapter.
(2) At the time the action is filed, the plaintiff shall file an undertaking:
(a) in the amount of $300, unless otherwise ordered by the court; and
(b) conditioned upon payment by the plaintiff of taxable costs incurred by the governmental entity in the action if
the plaintiff fails to prosecute the action or fails to recover judgment.
Credits
Laws 2008, c. 382, § 1503, eff. May 5, 2008; Laws 2017, c. 300, § 5, eff. May 9, 2017.
Notes of Decisions (9)

U.C.A. 1953 § 63G-7-601, UT ST§ 63G-7-601
Current through the 2017 General Session.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

Utah Code Ann.§ 67-5-1
U.C.A. 1953 § 67-5-1
§ 67-5-1. General duties

The attorney general shall:
(I) perform all duties in a manner consistent with the attorney-client relationship under Section 67-5-17;
(2) except as provided in Sections I 0-3-928 and 17-l 8a-403, attend the Supreme Court and the Court of Appeals of
this state, and all courts of the United States, and prosecute or defend all causes to which the state or any officer,
board, or commission of the state in an official capacity is a party, and take charge, as attorney, of all civil legal
matters in which the state is interested;
(3) after judgment on any cause referred to in Subsection (2), direct the issuance of process as necessary to execute
the judgment;
(4) account for, and pay over to the proper officer, all money that comes into the attorney general's possession that
belongs to the state;
(5) keep a file of all cases in which the attorney general is required to appear, including any documents and papers
showing the court in which the cases have been instituted and tried, and whether they are civil or criminal, and:
(a) if civil, the nature of the demand, the stage of proceedings, and, when prosecuted to judgment, a memorandum
of the judgment and of any process issued if satisfied, and if not satisfied, documentation of the return of the
sheriff;
(b) if criminal, the nature of the crime, the mode of prosecution, the stage of proceedings, and, when prosecuted to
sentence, a memorandum of the sentence and of the execution, if the sentence has been executed, and, if not
executed, the reason for the delay or prevention; and
(c) deliver this information to the attorney general's successor in office;
(6) exercise supervisory powers over the district and county attorneys of the state in all matters pertaining to the
duties of their offices, and from time to time require of them reports of the condition of public business entrusted to
their charge;
(7) give the attorney general's opinion in writing and without fee to the Legislature or either house and to any state
officer, board, or commission, and to any county attorney or district attorney, when required, upon any question of
law relating to their respective offices;
(8) when required by the public service or directed by the governor, assist any county, district, or city attorney in the
discharge of county, district, or city attorney's duties;
(9) purchase in the name of the state, under the direction of the state Board of Examiners, any property offered for
sale under execution issued upon judgments in favor of or for the use of the state, and enter satisfaction in whole or
in part of the judgments as the consideration of the purchases;
(10) when the property of a judgment debtor in any judgment mentioned in Subsection (9) has been sold under a
prior judgment, or is subject to any judgment, lien, or encumbrance taking precedence of the judgment in favor of
the state, redeem the property, under the direction of the state Board of Examiners, from the prior judgment, lien, or
encumbrance, and pay all money necessary for the redemption, upon the order of the state Board of Examiners, out
of any money appropriated for these purposes;
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( 11) when in the attorney general's opinion it is necessary for the collection or enforcement of any judgment,
institute and prosecute on behalf of the state any action or proceeding necessary to set aside and annul all
conveyances fraudulently made by the judgment debtors, and pay the cost necessary to the prosecution, when
allowed by the state Board of Examiners, out of any money not otherwise appropriated;
(12) discharge the duties of a member of all official boards of which the attorney general is or may be made a
member by the Utah Constitution or by the laws of the state, and other duties prescribed by law;
(13) institute and prosecute proper proceedings in any court of the state or of the United States to restrain and enjoin
corporations organized under the laws of this or any other state or territory from acting illegally or in excess of their
corporate powers or contrary to public policy, and in proper cases forfeit their corporate franchises, dissolve the
corporations, and wind up their affairs;
(14) institute investigations for the recovery of all real or personal property that may have escheated or should
escheat to the state, and for that purpose, subpoena any persons before any of the district courts to answer inquiries
and render accounts concerning any property, examine all books and papers of any corporations, and when any real
or personal property is discovered that should escheat to the state, institute suit in the district court of the county
where the property is situated for its recovery, and escheat that property to the state;
(15) administer the Children's Justice Center as a program to be implemented in various counties pursuant to
Sections 67-Sb-101 through 67-Sb-107;
(16) assist the Constitutional Defense Council as provided in Title 63C, Chapter 4a, Constitutional and Federalism
Defense Act;
(17) pursue any appropriate legal action to implement the state's public lands policy established in Section 63C-4a103;

(18) investigate and prosecute violations of all applicable state laws relating to fraud in connection with the state
Medicaid program and any other medical assistance program administered by the state, including violations of Title
26, Chapter 20, Utah False Claims Act;
(19) investigate and prosecute complaints of abuse, neglect, or exploitation of patients at:
(a) health care facilities that receive payments under the state Medicaid program; and
(b) board and care facilities, as defined in the federal Social Security Act, 42 U.S.C. Sec. 1396b(q)(4)(B),
regardless of the source of payment to the board and care facility;
(20)(a) report at least twice per year to the Legislative Management Committee on any pending or anticipated
lawsuits, other than eminent domain lawsuits, that might:
(i) cost the state more than $500,000; or
(ii) require the state to take legally binding action that would cost more than $500,000 to implement; and

(b) if the meeting is closed, include an estimate of the state's potential financial or other legal exposure in that
report;
(21)(a) submit a written report to the committees described in Subsection (2l)(b) that summarizes the status and
progress of any lawsuits that challenge the constitutionality of state law that were pending at the time the attorney
general submitted the attorney general• s last report under this Subsection (21 }, including any:
(i) settlements reached;
(ii) consent decrees entered; or
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(iii) judgments issued; and
(b) at least 30 days before the Legislature's May and November interim meetings, submit the report described in
Subsection (21 )(a) to:
(i) the Legislative Management Committee;
(ii) the Judiciary Interim Committee; and
(iii) the Law Enforcement and Criminal Justice Interim Committee;
(22) if the attorney general operates the Office of the Attorney General or any portion of the Office of the Attorney
General as an internal service fund agency in accordance with Section 67-5-4, submit to the rate committee
established in Section 67-5-34:
(a) a proposed rate and fee schedule in accordance with Subsection 67-5-34(4); and
(b) any other information or analysis requested by the rate committee; and
(23) before the end of each calendar year, create an annual performance report for the Office of the Attorney
General and post the report on the attorney general's website.

Credits
Laws 1985, c. 203, § 2; Laws 1988, c. 248, § l; Laws 1991, c. 268, § 15; Laws 1993, c. 38, § 74; Laws 1994, c. 154,
§ 4; Laws 1994, c. 192, § 5; Laws 1995, c. 171, § 3, eff. May 1, 1995; Laws 1996, c. 198, § 37, eff. July 1, 1996;
Laws 1999, c. 371, § 5, eff. May 3, 1999; Laws 1999, c. 372, § 4, eff. Jan. 1, 2001; Laws 2000, c. 212, §§ 1, 2, eff.
May 1, 2000; Laws 2000, c. 316, § 5, eff. May 1, 2000; Laws 2002, c. 130, § 5, eff. May 6, 2002; Laws 2002, c.
235, § 9, eff. May 6, 2002; Laws 2002, c. 242, § 1, eff. May 6, 2002; Laws 2007, c. 48, § 12, eff. April 30, 2007;
Laws 2011, c. 342, § 138, eff. May 10, 2011; Laws 2013, c. 101, § 19, eff. May 14, 2013; Laws 2013, c. 237, § 41,
eff. May 14, 2013; Laws 2016, c. 120, § 2, eff. May 10, 2016; Laws 2017, c. 295, § 1, eff. May 9, 2017; Laws 2017,
c. 387, § l, eff. May 9, 2017.

Codifications R.S. 1898, §§ 2438, 2440; C.L. 1907, §§ 2438, 2440; C.L. 1917, §§ 5736, 5738; R.S. 1933, § 87-6-1;
C. 1943, § 87-6-1.
Notes of Decisions ( 18)

U.C.A. 1953 § 67-5-1, UT ST§ 67-5-1
Current through the 2017 General Session.
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Utah Code Ann.§ 53B-7-103
U.C.A.1953 § 53B-7-103
§ 53B-7-103. Board designated state educational agent for federal contracts and aid--Individual

research grants--Powers of institutions or foundations under authorized programs
(I) The board is the designated state educational agency authorized to negotiate and contract with the federal
government and to accept financial or other assistance from the federal government or any of its agencies in the
name of and in behalf of the state of Utah, under terms and conditions as may be prescribed by congressional
enactment designed to further higher education. Nothing in this chapter alters or limits the authority of the State
Building Board to act as the designated state agency to administer programs in behalf of and accept funds from
federal, state, and other sources, for capital facilities for the benefit of higher education.
(2) Subject to policies and procedures established by the board, the institutions and their individual employees may
apply for and receive grants or research and development contracts within the educational role of the recipient
institution. These authorized programs may be conducted by and through the institution, or by and through any
foundation or organiz.ation which is established for the purpose of assisting the institution in the accomplishment of
its purposes.
(3) An institution or its foundation or organiz.ation engaged in a program authorized by the board may do the
following:
(a) enter into contracts with federal, state, or local governments or their agencies or departments, with private
organiz.ations, companies, firms, or industries, or with individuals for conducting the authorized programs;
(b) subject to the approval of the controlling state agency, conduct authorized programs within any of the penal,
corrective, or custodial institutions of this state and engage the voluntary participation of inmates in those
programs;
(c) accept contributions, grants, or gifts from, and enter into contracts and cooperative agreements with, any
private organiz.ation, company, firm, industry, or individual, or any governmental agency or department, for
support of authorized programs within the educational role of the recipient institution, and may agree to provide
matching funds with respect to those programs from resources available to it; and

•
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(d) retain, accumulate, invest, commit, and expend the funds and proceeds from programs funded under
Subsection (3)(c), including the acquisition of real and personal property reasonably required for their
accomplishment. No portion of the funds and proceeds may be diverted from or used for purposes other than
those authorized or under:taken under Subsection (3 )( c), or shall ever become a charge upon or obligation of the
state of Utah or the general funds appropriated for the normal operations of the institution unless otherwise
permitted by law.
(4) All contracts and research or development grants or contracts requiring the use or commitment of facilities,
equipment, or personnel under the control of an institution are subject to the approval of the board.
Credits

Laws 1987, c. 167, § 49.
Notes of Decisions (5)

U.C.A. 1953 § 53B-7-103, UT ST§ 538-7-103
Current through the 2017 General Session.
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Utah Code Ann.§ 53B-18-501
U.CA. 1953 § 53B-18-501
§ 53B-18-501. Non profit corporations or foundations--Purpose

(I) In addition to any other powers which it now has, Utah State University may form nonprofit corporations or
foundations controlled by the president of the university and the State Board of Regents to aid and assist the
university in attaining its charitable, scientific, literary, research, and educational objectives.
(2) The nonprofit corporations or foundations may receive and administer legislative appropriations, government
grants, contracts, and private gifts to carry out their public purposes.
Credits

Laws 1988, c. 218, § 1.
U.C.A. 1953 § 53B-18-501, UT ST§ 53B-18-501
Current through the 2017 General Session.
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R271, Foundations and Private
Corporations 1

R271-1. Purpose: To confirm the authority of the Board and institutions of higher education to organize, or cause the
organization of, nonprofit foundations and corporations to assist institutions of higher education in carrying out
programs and achieving objectives of higher education (e.g., student loan servicing, fund raising, research and
development, alumni relations, etc.). pursuant to 538-2-106, 538-2-103, and 538-7-101.
R271-2. References
2.1.

Utah Code §538-7-103 (Powers of Institutions or Foundations Under Authorized Programs)

2.2.

Utah Code §53B-2-106 (Duties and Responsibilities of the President)

2.3.

Utah Code §53B-2-103 (Board ofTrustees: Powers and Duties)

2.4.

Utah Code §53B-7-101 (Budgets and Funding)

R271-3. Policy
3.1.
Applicability of Policy and Procedures: The policies and procedures prescribed herein are
applicable to institutions of higher education to govern the relationships between the Board, any nonprofit
corporations or foundations organized or deemed to have been organized under authority of this policy, and
the respective institutions of higher education.
3.1.1. These policies and procedures shall apply only to institutions of higher education in the
course of their relationships to nonprofit corporations or foundations organized by such institutions
or their officers, and include, but are not limited to, accounting and reporting requirements,
contracting procedures, budget and finance procedures. and personnel practices of the institutions.
3.1.2. These policies and procedures have no application to nonprofit corporations or
foundations organized by private persons, whether or not for the purpose, among others, of
assisting or benefiting one or more institutions of higher education or any programs or activities
thereof.
3.2.
Authorization to Form or Contract With Private Foundations and Corporations: Pursuant to
Utah Code Title 53B the State Board of Regents hereby delegates authority to, and ratifies and confirms the
authority of, the President and institutional Board of Trustees of each institution in the State System of
Higher Education to organize, and to enter into contracts with. nonprofit corporations and foundations to aid
and assist the Board or institution in attaining its approved educational, research, public service, student
loan and financial assistance, alumni relations, and financial development program objectives, consistent
with the policies of the Board.
3.3.
Governing Board Membership: A nonprofit corporation or foundation organized or deemed to
have been organized by an institution of higher education or its officers under the authority of this policy
shall have either:

1 Adopted

May 15, 1984; amended July 17, 1984 and August 1, 1996.
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3.3.1. a majority of its governing board consisting of private citizens who were neither appointed
by a person who holds, nor do themselves hold an official position with the State Board of Regents
or any institution in the State System of Higher Education, in which case the nonprofit corporation
or foundation is not a governmental entity for purposes of Board policy; or
3.3.2. a majority of its governing board consisting of persons who were appointed by a person
who holds, or do themselves hold official positions with the State Board of Regents or one of the
institutions in the State System of Higher Education, in which case the nonprofit corporation or
foundation is a governmental entity for purposes of Board policy.
3.4.
Contract Between Institution and Private Foundation or Corporation: The operating
relationships between an institution and a foundation or corporation organized by an institution of higher
education or its officers pursuant to this policy shall be provided by contract duly approved by the
institutional Board of Trustees and the foundation or corporation board of trustees. The contract shall
specifically deal with such topics as the extent to which the foundation or corporation is authorized to use
institutional property and personnel in carrying out its functions; the method by which the operational costs
of the foundation or corporation and institution collaborate or cooperate for the purpose of generating
support for the institution. such as through jointly sponsored dinners. fund raising campaigns, etc.; and shall
provide that no appropriated funds or property of the state of Utah or the institution may be transferred to the
foundation or corporation except pursuant to the terms of the contract and for a reasonable consideration
stated therein.
3.5.
Annual Audit of Contract: The contract shall provide for an annual audit of the foundation's or
corporation's activities by an independent certified public accountant , with the final report of the audit to be
presented to the institutional Board of Trustees, Board of Regents. and any other public officials who may
desire to see it, provided that personally identifiable information relating to any donor or officer or employee
will not be disclosed without the written consent of the individual to whom it relates.
3.6.
Pre-existing Foundations or Corporations: The organization before the effective date of this
policy of a nonprofit corporation or foundation by any institution of higher education or its officers, for one or
more of the purposes previously described in this policy, shall be brought into substantial conformance with
these policies and upon so doing the organization of the corporation or foundation is hereby ratified,
validated, and confirmed, and it shall be deemed to have been organized, to all intents and purposes, as if
its organization had taken place under authority of this policy.
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Utah Const. art. VII, § 16
U.C.A. 1953, Const. Art. 7, § 16
Sec. 16. [Duties of Attorney General]
The Attorney General shall be the legal adviser of the State officers, except as otherwise provided by this
Constitution, and shall perform such other duties as provided by law.
Credits

Laws 1979, S.J.R. 7.
Formerly Utah Const., Art. VII, § 18.
Notes of Decisions (21)
U.C.A. 1953, Const. Art. 7, § 16, UT CONST Art. 7, § 16
Current through the 2017 General Session.
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Utah Const. art. V, § 1
U.C.A. 1953, Const. Art. 5, § 1
Sec. 1. [Three departments of government]
The powers of the government of the State of Utah shall be divided into three distinct departments, the Legislative,
the Executive, and the Judicial; and no person charged with the exercise of powers properly belonging to one of
these departments, shall exercise any functions appertaining to either of the others, except in the cases herein
expressly directed or permitted.
Notes of Decisions (304)

U.C.A. 1953, Const. Art. 5, § 1, UT CONST Art. 5, § 1
Current through the 2017 General Session.
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